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FOREWORD 


The intervention of government in the agricultural economy of a region poses 
grave questions of policy. Once intervention has been determined upon and its 
objectives defined, perplexing problems of method are encountered. This symposium, 
which is focussed upon governmental activities in behalf of the southern cotton and 
tobacco farmer, is concerned, in the main, not with questions of policy but with those 
of method. As to the former, the die has already been cast—but not irrevocably. It 
is, therefore, of peculiar importance to scrutinize the means which have been devised 
to effectuate the policies adopted. And since government must use legal tools to 
accomplish its ends, since they must be shaped and wielded with a view to the exist- 
ing legal, as well as economic, structure of society, it has seemed appropriate that this 
inquiry should be undertaken by a legal periodical. 

Although the scope of this study is much narrower than are the current activities 
of the federal government on behalf of the farmer, the problems of agricultural read- 
justment in the South are not without relevance to those of other regions. The South 
presents the symptoms of an ailing agriculture at an advanced stage; the remedies 
which are being administered are more drastic than those with which the patient has 
been plied elsewhere in the nation. The case is of clinical importance. 

So complex is the agricultural problem of today and so manifold are the activities 
of the government relating to it that, despite the regional limitation, an inclusive sur- 
vey would have been possible herein only at, the expense of detailed inquiry. This 
sacrifice has not been made for when methods and their operation are under con- 
sideration, generalization is of doubtful value. It is not enough to know that a given 
end is to be attained, for example, by means of “a contract” between the Secretary of 
Agriculture and the producer. Before appraisal is possible, one must know what 
that contract provides and how, in view of the circumstances of its application, it may 
be expected to operate. 

Since, then, the scope of this monograph is not comprehensive, a preliminary out- 
line may be useful. The introductory article, “Human Factors in the South’s Agri- 
cultural Readjustment,” by Dr. Rupert B. Vance, depicts the mise en scéne of the 
measures which are considered in the pages following. “Cotton Acreage Reduction 
and the Tenant Farmer,” by Professor Paul W. Bruton, outlines the Agricultural 
Adjustment Administration’s cotton program and then proceeds to a detailed exam- 
ination of its relation to the problem of southern farm tenancy. 
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A third article, “Agricultural Codperation in Tobacco,” by Professor John Hanna, 
in its depiction of the efforts of the tobacco farmers to solve their problems through 
codperation, affords a contrast to the devices which the more direct intervention of 
government has currently brought into operation, a contrast the more vivid because 
the objectives of the codperative movement in tobacco were almost as ambitious as 
those of the present program. Its story of repeated failure is not, however, that of 
agricultural codperation as a whole; especially is this true where such organizations 
have contented themselves with lesser réles than that which the tobacco codperatives 
sought to play. 

In discussing the mobilization of the flue-cured tobacco growers to induce govern- 
ment action and the negotiation of a marketing agreement between the government 
and the tobacco processing companies, in analyzing that agreement and the sub- 
sequent agreement between the government and the producers providing for the 
control not merely of acreage but of production as well, Professor Joseph G. Knapp 
and Mr. L. R. Paramore in “Flue-cured Tobacco Developments under the AAA” 
have done more than describe an important phase of the tobacco program; they have 
portrayed law in action. 

With the enactment this spring of the Bankhead Cotton Control Act and the Kerr 
Tobacco Control Act, a new force has been brought to bear upon southern agricul- 
ture—the compulsion of regulatory taxation. Developments have crowded too fast 
for the slower processes of orderly editorial procedure. The Kerr Act was approved 
late in June; important regulations under the Bankhead Act appeared at the same 
time. Rather than sacrifice a consideration of these measures or defer still longer the 
already tardy appearance of this issue, the editor, who disclaims expertness in this 
field, has undertaken to describe them in “Production Control by Taxation.” 

_ These measures are highly controversial. Public debate has centered chiefly on 
the desirability of exercising such governmental compulsion as they impose, irrespec- 
tive of economic consequences. Little can be added to this discussion of fundamental 
political principles; something may, however, be contributed to the question of their 
economic wisdom. The Bankhead Act is attacked from this standpoint in Mr. Paul 
J. Kern’s article, “The Bankhead Experiment,” which also sketches its legislative 
history. A note in reply by Professor G. W. Forster is entitled, “In Defense of the 
Bankhead Act.” The open question of their constitutionality is the subject of an 
article by Professor Douglas B. Maggs, “Congressional Power to Control Cotton and 
Tobacco Production.” 

A concluding article, “Rural Relief in the South: FERA’s Problem in Eastern 
North Carolina,” by Mr. G. W. Blackwell, reveals, through a depiction of the condi- 
tions in a single southern farming county, the plight of the casuals of agricultural 
depression in the South and sketches briefly the projected program for their 
rehabilitation. 


D. F. C. 

















HUMAN FACTORS IN THE SOUTH’S AGRICULTURAL 
READJUSTMENT 


Rupert B. Vance* 


It is a thing of marvel and hardly to be believed that the South’ has asked that it 
be singled out at the hands of the federal government for the strictest legal regimen- 
tation yet imposed upon a section in our history. The great Cotton Kingdom, once 
most resolute about expanding cotton cultivation westward and northward on its own 
terms, proved equally acquiescent in the plow-up campaign of 1933 that turned 
under 44 million bales on 10!4 million acres. For 1934 it has asked and been 
granted a boon by the federal government. This boon is comprised in the declaration 
that every farmer engaged in the growing of cotton is engaged in interstate com- 
merce; that in such position he is constitutionally subject to the regulations of Con- 
gress; that Congress hereby regulates by authorizing the Secretary of Agriculture to 
grant each cotton farmer a production quota 40 per cent below his average and to 
place a tax of one half the market value on all cotton produced above such quotas. 
This is the Bankhead Cotton Control Act, endorsed by over 75 per cent of all 
southern farmers questioned, sponsored in Congress by the brothers Bankhead of 
Alabama, granted by a dubious Congress, signed by a dubious President, accepted by 
a dubious Secretary of Agriculture, quoted as saying that the idea of such com- 
pulsion is “abhorrent.” Much water must have flowed under the bridges, and men 
of the South fiercely revolved in their minds many things, for the section thus to 
compel compulsion from the federal powers. 


I 


The situation lends itself to brief summary. Wartime and post-war conditions 
served finally to upset whatever fluctuating balance the Cotton Belt had been able 
to attain between the forces of supply and world demand. The price of cotton under 
war demands reached a new high in 1918, but a corresponding increase in produc- 
tion was delayed for several years by the severe ravages of the boll weevil which in 

* A.B., 1920, Henderson-Brown College; A.M., 1921, Vanderbilt University; Ph.D., 1928, University of 
North Carolina. Research Associate, Institute for Research in Social Science, University of North Carolina, 
since 1929. Associate Editor, Social Forces; Contributor, American Journal of Sociology, Social Forces, etc. 
Author: Human Factors in Cotton Culture (Chapel Hill) 1929; Human Geography of the South (Chapel 
Hill) 1933. 

* The writer concurs in the division by the Southern Regional Study of the South into the Southeast and 
the Southwest, consisting of Texas, Oklahoma, Arizona, and New Mexico. 
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1921 was estimated to have reduced the crop by 30 per cent. After a brief post-war 
slump prices recovered, and the incentive to production taught new forms of weevil 
control. Acreage was extended in the Mississippi Valley and in the northern and 
western fringes furthest removed from the insect’s depredations. What Georgia and 
Alabama lost, Texas and Oklahoma more than regained in cotton acreage and cotton 
bales. From 1921 to 1926 Texas placed seven million new acres in cotton cultivation 
while in the same period the United States’ total increased from 30 million to almost 
46 million cotton acres. Under the influence of high prices and subsidies, foreign 
production kept pace with American output so that by 1928 signs of a price break 
indicated that production had been pushed too far. With the emergence of world 
depression, consumption fell sharply, and the carry-over of the American crop in- 
creased in the period 1929-30 to 1932-33 from 5 million to 13 million bales. The effect 
of the downswing on the Cotton Belt was nothing less than a major disaster. From 
1928-29 to 1932-33 the gross farm income from cotton and cotton seed fell from $1,470 
million to $431 million, with the result that the average gross income per farm family 
engaged in cotton growing fell from $735 to $216. At its new low point in June, 
1932, the average farm price of cotton stood at 4.6 cents per pound. Economic dis- 
tress and actual misery prevailed in practically every section of the Belt, falling most 
heavily on tenants and croppers, many of whom, reduced below subsistence levels, 
were forced on public relief. The year’s production added to the carry-over amounted 
to 26 million bales of American cotton alone, a fact which promised no rescue from 
the crushing burdens faced by the South." 

Such in brief is the course of events which forced the individualistic cotton farmers 
to the acceptance of, if not the insistence on, federal regulation. It is noteworthy that 
the first use of state compulsion to reduce cotton acreage was sponsored by a recent 
governor of Louisiana, a folk product who lives with his ear to the ground. The 
legislation’ passed by Louisiana, Texas, and South Carolina in the fall and winter of 
1931-32, thwarted as it was by our peculiar federal structure, our legal and constitu- 
tional commitments, and by the folk themselves, nevertheless pointed the way to the 
South’s demand for some form of acreage control. Once the allotment plan was 
agreed upon, the plow-up campaign and the 1934 acreage reduction followed as a 
matter of course. The Bankhead Act, so the writer feels, must be regarded largely 
as an attempt of the cotton grower to reach by legal means his few recalcitrant 
neighbors who refused to sign acreage reduction contracts for 1934. 


II 


The South asked for the Bankhead Act, but the South has been known to change 
its mind. Already southern farmers are beginning to point out flaws in the Act and 
its administration. It is to be expected that many counties and many farmers will 
decide that they have been allotted quotas far too small. One cotton farmer, for 


*® AGRICULTURAL ADJUSTMENT: A REPORT OF ADMINISTRATION OF THE AGRICULTURAL ADJUSTMENT 
Act, May, 1933, TO FesruaRy, 1934, “Cotton,” c. 111, pp. 19-41. 
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example, reports that he is allowed a base quota of 150 pounds of lint to the acre 
when he has never grown less than 250; another, that his quota of 30 bales is based 
on standard bales of 500 pounds weight although he has never ginned a bale of less 
than 650 pounds weight. Farmers who have consistently followed the preachments 
of diversification emanating from the agricultural colleges will find their five year 
average used against them. With a further 40 per cent reduction in cotton acreage 
they well may wonder whence is to come the cash to carry on their diversified farm- 
ing. The Texas Weekly points out that here we have not a tax but a penalty—and, 
moreover, a penalty for producing something useful. Continues the editor: 

The farmer will be compelled to pay this penalty, or he will be prevented from selling his 
extra bale of cotton. If he can find anybody who will conspire with him to avoid this 
penalty, somebody who will conspire with him to “bootleg” the extra bale, they will both 
get into trouble. All of that is settled. Of course putting all this into effect and getting the 
courts to back it up is a very different matter.” 


When all these facts are admitted, one may yet be permitted to disagree with 
Senator Josiah W. Bailey of North Carolina when he tells the United States Senate 
that when the attempt is made to enforce this law the resistance of the farmers will 
amount to revolution. The reason for doubting the Senator’s prediction may in time 
come to offer the severest indictment of the whole cotton adjustment program. Those 
whose rights are least safeguarded under the program prove to be the least articulate, 
least capable of effective protest, in the whole cotton system, the white and black 
croppers and share tenants on the region’s lowest levels of living. It is they who may 
be expected to bear the brunt of reduced acreage in dismissals comparable to the lay- 
off of idle factory hands. It is they who stand to receive but a fraction of the benefit 
paid the landowner for retiring part of the acreage they cultivate. With but 60 per 
cent of average cotton production and but one-ninth of the benefits payments, the 
cropper must console himself with the right to use the retired land for producing 
feed and food supplies. Here is a problem that will give pause to many a well- 
wisher of the South before the readjustment program is brought to completion. 

However controversial the measure may prove in the swiftly-arriving future, no 
one need doubt that behind the Act stand the reasons of a region. Having briefly 
traced the economic trends that led to agricultural adjustment in the South, the 
present paper proposes to depict more at length the varied and confused interplay of 
human and social factors such a program must encounter in its adjustment to cotton 
tenancy. 

Ill 

Cotton has made of the South a specialized region. Here a transplanted tropical 
plant finds the limits of its cultivation set on the north by the line of average summer 
temperature of 77 degrees; on the south, along the Gulf and Atlantic Coast, by an 
average rainfall limit of 10 inches or over. The Cotton Belt, extending from eastern 


North Carolina to western Texas, is 1,600 miles long and varies from 125 to 500 
* Texas Weekly, April 21, 1934, 2. 
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miles in width, the average falling around 300 miles. In less than three per cent of 
the world’s land areas is grown from 55 to 60 per cent of the world’s annual supply 
of cotton. In this region over 42 per cent of the crop land is devoted: to cotton and 
the value of cotton lint and seed is usually greater than that of all other crops 
combined. 
The writers of the Cotton Atlas furnish a neat summary: 

Natural and economic forces have made the South peculiarly dependent upon cotton. Cot- 
ton may be grown only under certain climatic conditions which restrict its cultivation to 
the southern states, whereas grain and forage crops are grown to some extent in other parts 
of the United States under climatic conditions as favorable or even more favorable for their 
production. Since cotton will grow on practically all well-drained soils, is drought resistant, 
and yields well on light sandy soils to which fertilizers have been applied, it is better suited 
to many of the soils of the South than are other staple crops. Furthermore, the South has 
a denser agricultural population and cheaper labor than other parts of the United States, 
both of which circumstances favor the production of cotton as it requires a large amount of 
hand labor and yields high returns per acre.3 


With so great a concentration on one product it is inevitable that the element of 
risk should be deeply rooted in the cotton economy. To the risks of production 
attendant upon the vagaries of the weather and the weevil must be added another 
hazard just as great—the risks of the market. Wide variations in production suggest 
the wide variations in prices that have made cotton the humpty-dumpty of com- 
modity crops. What economists call that “imperfectly adjusting and readjusting 
equation of supply and demand in a money economy” is nowhere better exemplified 
than in the cotton market of the world. Within the memory of many southern 
farmers the price of a standard 500 pound bale has varied from $25 to $200. The 
risks of the market fall with peculiar directness on cotton in that all of the crop must 
be sold by those who produce it. Corn, pork, beef, vegetables, the products of general 
farming fill the family larder regardless of price. The only value of cotton to the 
cotton farmer is its value in exchange, and the lower the price the greater the likeli- 
hood that the farmer will have to sell immediately all he has produced to satisfy his 
creditor as speedily as possible. The disaster attendant upon cotton growing is not a 
matter of low average price alone, it is the matter of violent fluctuations which take 
place within very short periods, serving to make the industry one of the most hazard- 
ous of all branches of agriculture. Here, as elsewhere in our competitive system, men 
striving everywhere for their own best individual interests have at times worked 
themselves collective ruin in the process. How this process led to the debacle of 
1929-33 and the strict regimentation of AAA and the Bankhead Act we have just 
recounted. 


IV 


The Agricultural Adjustment Administration was fated to meet in the South a 
peculiar economy, an economy historically conditioned by the plantation. The aboli- 


® ATLAS OF AMERICAN AGRICULTURE (1918) Pt. V, §A, “Cotton,” p. 11. 




















Human Facrors In THE Soutn’s AcRICULTURAL READJUSTMENT 263 





tion of slavery in America, Robert E. Park suggests, was but an episode in the history 
of the plantation system.* With its concentration of labor under skilled management, 
its overseers, foremen, blacksmiths, carpenters, hostelers, cooks, nurses, plowhands 
and hoehands, the plantation, wrote Ulrich B. Phillips, resembled nothing so much 
as the factory system applied to agriculture. The transition from cotton plantation 
to cotton tenancy was not the break with the past that is commonly supposed. The 
change gave the agricultural worker mobility, legal freedom of contract, and wages 
or a share of the crop in return for his work. The cotton laborer had acquired a 
free status but for a time to come no greater security nor any higher economic or 
social standing. 

A period of readjustment, a brief hiatus in the cotton system, followed emancipa- 
tion. Many Negroes expected the illusionary forty acres and a mule; some met with 
swindlers who took their money in return for fraudulent deeds. Much has been 
written, no doubt unjustly, of the Negroes’ refusal to work after emancipation. The 
plantation had inculcated habits of industry and hard work but had linked these 
responses to the stimulus of personal direction and compulsion rather than to the 
impersonal stimulus of economic competition. Such industry was a matter of 
obedience rather than forethought. The plantations had been returned to the 
planters, and the high prices for cotton encouraged them to reéstablish its culture. 
There was a gradual return of laborers to the plantation under the wage contract 
system. This system met with varying success in different localities but as a general 
thing it was soon abandoned. There were no banks left solvent after the war; the 
planters were land poor and found it almost impossible to pay a weekly or a monthly 
wage. Attempts to bind Negroes by contract failed, because they did not understand 
the nature of contracts and found it impossible to wait for long deferred wages. 

The result was the development of the crop lien and share renting system. That 
the system was a successful adjustment for the times may be indicated by the ease 
with which it displaced the wage system on cotton farms. That it deserved to be- 
come a permanent arrangement is doubtful. Paying rent in a specified fraction of 
the crop rather than in cash makes the landlord an equal participant in the two 
major risks of agriculture—the risks of production and the risks of the market. With 
a measure of truth share renting and cotton cropping has been called “a system 
whereby labor is secured without wages and loans made without security.” 

The utter inability of tenants and croppers to finance themselves and their opera- 
tions during the growing season led to the growth of country merchants. It was these 
supply merchants who came to furnish cotton growers on time and buy their cotton. 
The demand of this group for security for their loans led to passage throughout the 
southern states of crop lien laws by which farmers mortgage in January their as yet 
unplanted crops for supplies on which to live. Some conflict ensued between land- 

*Park, Book Review (1927) 33 Am. J. oF Soc. 290-1. 


* Phillips, The Decadence of the Plantation System (1910) 35 ANNALS OF AM. Acap. OF Pot. AND Soc, 
Sct. 37. 
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lord and supply merchant as to whether the crop lien should be used to secure 
supplies advanced by the merchant or to secure the rent to the landlord. In some 
cases the landlord has settled the dilemma by advancing the supplies himself either 
by establishing a plantation commissary or by standing good for his tenants’ accounts 
at a local store. In either case the tenant pays high interest charges on his production 
and consumption credit, rates of interest shown by many studies to rank as high 
as 25 per cent or more. The supply merchant is engaged, no doubt, in a precarious 
business. Many of them have lost money, but it is true that the earliest fortunes to 
grow up in the South out of the dead level of poverty left by war and the decadence 
of the plantation were made by men who combined the functions of supply merchant 
and cotton buyer in the country towns. The supervision exercised by landlords and 
purveyors of credit continued the traditional pattern of paternalism developed under 
the plantation. Whipping as a form of maintaining discipline, T. J. Woofter, Jr. 
points out, was continued on some plantations in the Black Belt long after emancipa- 
tion.® “The merchant who has a lien on the tenant’s share of the crop,” wrote an 
observer, “pays his taxes, buries his wife or child, buys him a mule if he needs one, 
and feeds and clothes him and his family.”? 

The internal changes in the cotton plantation after abolition completed but half 
the story. Not only was the plantation reorganizing; it was also breaking up. The 
following table is arranged to show the break-up of the old régime in the decreas- 
ing size and value of southern as compared with northern farms. In eleven southern 
states the average size of the farm decreased in the period 1860 to 1910 from 335.4 
to 114.4 acres. Only in 1860 did southern farms exceed northern ones in value. The 
greatest single decrease, that from 1860 to 1870, represents largely the division of 
plantations into tenant holdings, listed by the Census as separate farms. Also con- 
cealed in the figures but impossible of separate presentation is the actual break-up of 
large holdings implicit in the ruin of the old régime. 


Taste I 
ComPaRATIVE S1zE AND VALUE OF SOUTHERN AND NorTHERN Farms, 1850-1910* 





AVERAGE ACRES OF AVERAGE IMPROVED AVERAGE VALUE OF LaANDs 
Lanp Per Farm Acres Per Farm AND Burtpincs Per Farm 








Census YEAR 
The South | The North | The South | The North | The South | The North 
| OSPR aaa 114.4 143.0 48.6 100.3 $2,374 $8 , 182 
COE 138.2 133.2 48.1 90.9 1,251 4,190 
SB YO causa seee 139.7 123.7 58.8 87.8 1,402 3,721 
Ore 153.4 114.9 56.2 76.6 1,224 3,314 
Ly ears 214.2 117.0 69.2 69.2 1,456 3,463 
BBO Foc Sone nae 335.4 126.4 101.3 68.3 3,455 3,180 
[OS eee 332.1 127.1 101.1 65.4 2,051 2,380 























* 5 THIRTEENTH CENSUS OF THE UNITED STaTEs (1910) 878. 
* Woofter, NEGRO MicRATION (1920) 141. 
* Quoted by Holmes, The Peons of the South (1893) 4 ANNALS oF AM. AcapD. oF Pox. AND Soc. Sct. 


265-74. 
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The most important single change was the tremendous increase in white farmers 
engaged in the cultivation of cotton. As small landowners they extended cotton cul- 
ture into undeveloped areas in the old eastern belt and to newer western areas in 
Arkansas, Louisiana, Texas, and lastly Oklahoma. M. B. Hammond, writing in 1897, 
pointed out that the elevation of the unprivileged natives of the uplands to the ranks 
of landowners provided a remarkable increase in the proportion of whites engaged in 
the cultivation of cotton.* Some of the eastern uplands, already inhabited by white 
farmers, were opened to cotton cultivation by the introduction of commercial ferti- 
lizers. White farmers moved to such comparatively undeveloped areas as the wire 
grass region in South Georgia. “The earth hunger,” wrote Henry W. Grady, “of the 
poorer classes of whites who had been unable under the slaveholding oligarchy to 
own land was striking. . . . Never, perhaps, was there a rural movement, accom- 
plished without revolution or exodus, that equaled in extent or swiftness the 
partition of the plantations of the ex-slave holders into small farms.”® Conditions 
after the war and falling cotton prices after 1871 gave the small farmer opportunity 
to buy land. Private sales of land were numerous, many ruined farmers and large 
landholders, as Woofter points out, desiring to reduce the size of their holdings that 
they might cultivate more efficiently and thus salvage the remainder.!° 

Writing in 1881, Georgia’s great publicist, Henry W. Grady, felt there was yet 
some hope that the South might make the transition from landlords to farm owner- 


ship. 
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After sixteen years of trial everything is as yet indeterminate. And whether this staple is 
cultivated in the South as a profit or a passion and whether it shall bring the South to inde- 
pendence or to beggary are matters yet to be settled. Whether its culture shall result in 
a host of croppers without money or credit, appealing to the granaries of the West against 
famine, paying toll to usurers at home, and mortgaging their crop to speculators abroad 
even before it is planted—a planting oligarchy of money-lenders who have usurped the 
land through foreclosure, and hold it by the ever-growing margin between a grasping 
lender and an enforced borrower—or a prosperous self-respecting race of small farmers 
cultivating their own lands, living upon their own resources, controlling their crops until 
they are sold, and independent alike of usurers and provision brokers—which of these shall 
be the outcome of cotton cultivation, the future must determine.1 


The future has decided. The white farmer’s entry into the cotton system has 
been accomplished by increasing tenancy ratios for his as well as for the Negro 
group. In 1876 the United States Commissioner of Agriculture stated that nearly 
40 per cent of the cotton was grown by white farmers.’* By 1910, although Negro 
farmers cultivated 52 per cent of the total cotton acreage, white farmers because of 
larger acreage and more efficient practices produced 67 per cent of the total crop. In 


Texas and Oklahoma, great increases in cotton acreage, due largely to the influx of 
5 HammonD, THE Corton INpustry (1897) 129. 
° Grady, Cotton and Its Kingdom (1881) 63 Harper's MaGaziNE, 721-22. 
*” Woofter, op. cit. supra note 6, 38. 

™ Grady, op. cit. supra note 9, 719. 

* Report (1876) 136, cited by Hammond, op. cit. supra note 8, 130. 
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white farmers, have been accompanied by great increases in tenancy. Not the break- 
up of plantations but the decadence of cattle ranches accounts for increasing tenancy 
in these new areas of the Southwest. Speculative methods of acquiring land made 
it possible for early settlers in command of capital to secure large tracts. On the 
change from a ranching economy the owners let parcels of these holdings to new- 
comers for the cultivation of cotton. As a result, Oklahoma within the short period 
of forty years increased her tenancy ratio from less than one to over 60 per cent. 


V 

Farm tenancy is thus widespread in the Cotton Belt, reaching over 60 per cent on 
all farms in eight cotton states. The presence of the Negro and the heritage of the 
plantation meet in cotton and tobacco ideal tenant crops. Higher percentages of 
tenancy are found in farms whose chief products are cash crops involving a relatively 
small investment in working capital and providing a relatively rapid turnover. Con- 
versely, types of farming which, like fruits, livestock, and dairy products, require a 
large investment and a long time to realize on the investment are undertaken mostly 
by owners. A suggestive table published in the 1900 Census shows that crops peculiar 
to the South rank highest in proportion of tenancy: 


Taste II 
PERCENTAGE OF TENANCY AMONG FARMERS CLASSIFIED ACCORDING TO 
Principat Source oF INcoME: 1900 











Principal Source | Per Cent of | Principal Source | Per Cent of | Principal Source | Per Cent of 
of Income Tenancy of Income Tenancy of Income Tenancy 
GORDON 5 60's 00000 67.7 Hay and Grain.... 39.3 Dairy Products. . . Pi 
TODACCO....500% 47.9 Sugar crops....... 35.1 RAVE StOCK....002:0:0 20.3 
MIDE a cuunieoeee 45.7 Vegetables........ 30.4 RMS: .cssasuses 16.5 

















Not only does the South possess a greater proportion of tenancy; it possesses a 
different kind. Southern tenancy differs greatly from the landlord-tenant relation 
found in the Mid-West, the type most familiar to American students of farm life. 
The renting of land in the wheat or corn belts is likely to be a capitalistic enterprise 
in which the tenant is as good a business man, operating on as large a scale, as any 
landowner in the vicinity. Not so in the South of forty acres and a mule. Tenancy 
in the cotton and tobacco belts runs through many variations. On its lowest levels, 
as the late E. C. Branson was fond of pointing out, it is an expression of poverty pure 
and simple, open if not unashamed. 

The variations within cotton tenancy baffle the stranger, puzzle the Census taker, 
and give rise to perplexing legal and economic questions. The economic relations of 
croppers, share tenants, cash tenants, and standing renters to landlords and planters 
are well shown in a table taken from a study of the Yazoo-Mississippi Delta.'* 


* Boeger and Goldenweiser, A Study of the Tenant Systems of Farming in the Yazoo-Mississippi Delta, 
U. S. Depr. or Acr. BuLL. 337 (1916). Quoted by Woofter, op. cit. supra note 6, 72. 
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Taste III 
Share Cropping Share Renting Cash Renting (Cash or 
(Croppers) (Share Tenants) standing Renters) 
Landlord furnishes. .} Land Land Land 
House or cabin House or cabin House or cabin 
Fuel Fuel Fuel 
Tools One-fourth or one- 
Work stock third of fertilizer 
Feed for work stock 
e 
One-half of fertilizer 
Tenant furnishes....} Labor Labor Labor 
One-half of fertilizer Work stock Work stock 
Feed for work stock Feed for work stock 
ools Tools 
Seed Seed 
Three-fourths or two- Fertilizer 
thirds of fertilizer 
Landlord receives. ..} One-half of the crop One-fourth or one- Fixed amount in cash or 
third of the crop lint cotton 
Tenant receives..... One-half of crop Three-fourths to two- Entire crop less fixed 
thirds of the crop amount 














The status, legal and economic, of croppers, renters, and share tenants is worthy 
of consideration. For this group the pattern ranges all the way from the landlord- 
tenant relationship to that of employer-employee.’* The legal relationship of tenancy 
exists when one person holds temporary possession of the land of another on con- 
sideration of rendering a stipulated rent to the owner. The title to the product 
resulting from such tenancy remains in the tenant until after harvest. The legal 
relationship of employer-employee exists when the employer possesses the right to 
select and discharge the employee and to direct what work shall be done and the 
way it shall be done. Having furnished no part of the capital, the employee pos- 
sesses no claim upon the product beyond a laborer’s lien. Throughout the South, 
however, the landlord lien laws enacted have provided that the landowner possesses 
a prior lien, whether contracted or not, on the tenant’s crop covering rent, all ad- 
vances of cash, supplies, and feeds, and all equipment, teams, tools, etc. furnished. 
The law is designed, of course, to protect the owners against dishonest tenants who 
might seek to evade payment of debts. The cropper is designated in some states, 
notably Mississippi and Tennessee, as a share tenant holding title to products of the 
farm. In North Carolina, Georgia, and Alabama, croppers are designated as em- 
ployees working for a share of the crop as wages. The Georgia Supreme Court has 
declared that “The case of the cropper is rather a mode of paying wages than a 
tenancy.”"® The leading North Carolina case speaks of his status as that of “a 


“Further discussion of the legal aspects of these relationships is contained in Bruton, Cotton Acreage 
Reduction and the Tenant Farmer, infra, at p. 283 et seq. 
* Appling v. Odom, 46 Ga. 583, 585 (1872). 
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servant whose wages depend upon the amount of profit.”*® The cropper contract, 
in the absence of statutes, could be construed as a lease of both land and equipment 
in return for a share of the crop. For this to correspond to economic reality, how- 
ever, the cropper should have at least nominal control of work stock and equip- 
ment—a condition which fails to obtain on a large number of plantations and other 
tenancy areas. Where the cropper is legally classed as a tenant the landlord may by 
a written contract avoid statutory requirements and secure title to the crop. In South 
Carolina and Georgia, moreover, all share tenants are legally classified as croppers 
and have no title to the crops they grow.?" 

While no attempt is made in the present paper to discuss the so-called Black 
Codes enacted by southern states after abolition, it can be said that South Carolina 
and Georgia serve as examples of states which have crystallized their legal attitudes 
towards tenancy on a basis of race. The assumption is that in dealing with lower- 
level tenants the law is dealing with Negroes as a matter of course. In such areas the 
problem of tenancy does not become a matter of political discussion. 

Texas, characterized largely by white tenancy, serves as an example of a state in 
which the tenant contract has become a political issue. After 1900 the custom arose 
among landowners of demanding “bonus rents” in excess of the customary one-third 
grain and one-fourth cotton share rent. Violent antagonism led in 1910 to the 
organization of the Renters’ Union of America, and the disturbed situation in 1914 
led the Industrial Relations Commissioner of the United States Senate to investigate 
land problems in the region. In the same year James E. Ferguson, running on an 
anti-bonus program, was elected governor of Texas after a heated campaign. The 
following year saw the enactment of a law limiting rentals—an unprecedented exper- 
iment in state land legislation. This law made illegal the collection of over one-half 
all crops where the landlord furnished everything, or over the customary “third and 
fourth” where he furnished only the land. The penalty provided gives the tenant 
the right to collect by suit double the amount of rent and renders null and void the 
landlord’s prior lien.*® 


VI 


The cultural landscape resulting from these legal and economic arrangements has 
been described by Robert H. Montgomery in a series of terse phrases as the “miser- 
able panorama of unpainted shacks, rain-gullied fields, straggling fences, rattletrap 
Fords, dirt, poverty, disease, drudgery, and monotony that stretches for a thousand 
miles across the Cotton Belt.”1® These artifacts but reflect the disturbing social and 
economic conditions growing out of cotton tenancy. It is but obvious to point out 
that the South’s agricultural workers: croppers, share tenants, small farmers, black 


* Biggs v. Ferrell 34 N.C. 1, 3 (1851); State v. Austin, 123 N. C. 749, 31 S. E. 731 (1898). 

* For discussion with citations to statutes and cases see Brannen, Relation of Land Tenure to Plantation 
Organization, U. S. Dept. or Acr. BuLL. 1269 (1924) 30-31. 

* Sanders, Farm Ownership and Tenancy in the Black Prairie of Texas, U.S. Dept. oF Acr. BuLt. 1068 
(1922) 1-2, 12-15. 

* MonTGoMERY, THE CodPERATIVE PATTERN IN CoTTON (1929) 351. 
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and white, find themselves on the lowest rung of extractive economy alongside the 
peasants, the fishers, the foresters of the world. This is the base line from which all 
other industries count their gains. At the lowest levels may be found the Chinese 
and Hindu peasant farmer. Moreover, these tenants and small farmers live in a 
credit system in which they must pay interest charges on consumer’s goods of 25 
per cent or more, buying what few manufactured goods they can in a high domestic 
market protected by tariff. 

Not altogether desirable habits and attitudes peculiar to southern farmers have 
grown out of the conditions of tenancy and cotton culture. The first attitude may 
be described as the shiftless attitude of the renter toward the place on which he lives. 
The common complaint of landlords is of houses allowed to go to ruin, fences torn 
down, and land lacerated by erosion. Law gives the tenant no interest in his tenancy. 
A tenure of twenty years gives the renter no more right to remain than a tenure of 
twenty days. In this the American practice differs from the English. In addition 
the law gives the tenant no claim for improvements made. The tenant then does 
not look forward to a future but only to a present use of the farm. In self-defense his 
is the philosophy of get what he can while he can. To fix fences, clear land, stop 
gulleys from washing, to repair a shed, or shingle a roof is from his viewpoint a 
foolish waste of time and energy. From this attitude it may be only a step to the 
use of fences for firewood. Much of the shiftlessness of southern tenants, regarded 
in this light, is a self-defensive adjustment. “The Negro,” once said a southern 
governor with the wasteful methods of tenant cultivation in mind, “skins the land, 
and the landlord skins the Negro.” 

Mobility furnishes a closely related trait of tenants growing out of a lack of attach- 
ment to the farms which they have cultivated. A study by the Department of Agri- 
culture in 1922 estimated there then was a shifting of occupants on 19 per cent of all 
farms in the United States, 27.7 per cent of tenants and 6 per cent of owners shifting. 
In eight cotton states, however, 30 to 40 per cent of all farms showed a change of 
occupants. White croppers reported much shorter average periods of occupancy 
than colored croppers, ranging from a third of a year to a year and a half.?° This 
type of mobility demands but a narrow radius, seldom leading the tenant outside the 
bounds of his native county. In almost any region the form of share rent, a third 
of corn and a fourth of cotton, set by custom, can take no adequate account of the 
variations which exist in the fertility of cotton-producing soils in a given area. 
Variations in character of landlords also exist. Having nothing to lose, the tenant is 
easily led to move-by a desire to secure better land, or to find a more agreeable land- 
lord. Poor housing, inferior educational facilities and health conditions may be 
regarded as additional factors inciting to mobility. There is always the chance that 
the tenant may find a better place for no greater expenditure. Let him move a 
number of times and mobility itself tends to become a habit; the renter has then 
acquired the reputation of being a shiftless, roving tenant. 
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* Yearsook, Dept. AcR. (1923) 590. 
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The effect of the seasonal cycle of the cotton plant is shown in the social routine 
of the people. The periods of slack work come in midsummer—July and August— 
and in midwinter—December and January. After cotton is laid by in July and 
August, summer terms of school are held in many places, and rural people attend 
protracted revival services. One cotton planter writes of the practice. “It seems 
sensible to me. Cotton anyway must be grown by a series of spurts rather than by 
a steady daily grind.” During the hot season “about the best thing for croppers to do 
is to quit work, visit around and attend the protracted meeting. Then if they 
haven’t killed each other ad interim they are physically fit when the rush of cotton 
picking begins.”*? Cotton picking mobilizes all the available cheap manual labor 
in the South. This unmechanized process takes the cooks, maids, roustabouts, idlers 
and men-of-all-work out of the southern towns, mothers out of the homes, and chil- 
dren out of school. In many places the country schools close until the harvest is 
gathered. The amount of the farmer’s time required to pick an acre of cotton 
would, it is estimated by the Department of Agriculture, produce three acres of 
corn in Iowa or four acres of wheat in Kansas. H. C. Brearley found in a study 
of 1,601 homicides in South Carolina from 1920 to 1924 that: 
months of high homicide rates concur rather closely with the seasons of little farming 
activity, with one peak coming during the winter vacation and the other during the mid- 


summer lay-by and camp meeting time. Two of the three months of least homicides, May 
and October, are also months when farm labor is most busy.” 


Cotton impinges in yet another manner upon the habits and practices of the 
South. The cotton growers’ flow of money income is subject to a seasonal cycle and 
to the cycle of cotton prices. This serves to give the cotton growers not only a 
shifting standard of living, but also serves to prevent them from acquiring habits 
of thrift. It has been shown that the average money income from cotton has ranged 
from $25 to $200 a bale and from $10 to $60 an acre. Without an income which 
can be counted upon, it is almost impossible for a family to plan and live according 
to a budget. The consumption of goods by the family thus tends to run in cycles 
corresponding to those of cotton prices rather than to be equalized over a period of 
years. The cotton farmer is too much given to alternate periods of splurging and 
deprivation. 

The cotton farmer stands to make or lose his income all in one lump at one time. 
In the Cotton Belt luxuries are likely to be bought on the spur of the moment, 
during a good season in cotton, and paid for by deprivation in next year’s living. 
Planters are apt to lament the phonographs, sewing-machines, organs, player pianos, 
automobiles that their tenants buy during seasons of prosperity as evidences of in- 
herent lack of judgment and extravagance of Negroes and poor white people. The 
trait, however, draws an origin from the cyclical nature of cotton itself. A period of 
deprivation during the growing period is relieved by a supply of ready cash income 


* Smith, The Cropper System, Country GENTLEMAN (Sept. 4, 1920). 
* Brearley, Homicides in South C-rolina (1929) 8 Soctat Forces, 218. 
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secured practically all at one time. The income of the cotton grower has its peaks 
of high prices, but these peaks are not expected, they are not planned for, and they 
do not always serve to level up the general standard of living. 

Closely connected with devotion to cotton, indeed a part of it, is the speculative 

attitude engendered by the fluctuations in the price of cotton. A prominent cotton 
factor in the Eastern Belt writes: 
This attitude—a matter of degree, a degree beyond the legitimate risks of normal business 
—-spreads itself in a thoroughgoing way and permeates the economic life of the South. 
Our most successful and so-called conservative business men grow up with it and are often 
not aware of its dangers until a crash comes. Meantime, in general, the cotton producer, 
lien merchant, and dealer has no other outlook, and has learned to live from year to year 
on the fortunes of risks over which he has absolutely no control, and upon the hazards of 
which he will stake his all. And when he happens to combine some other line of business 
with cotton, the risks he exposes himself to are in proportion. 


Among the most obvious of the traits associated with cotton are the food habits 
of its growers. The immense amount of man labor in planting, chopping, and pick- 
ing cotton comes at times which interfere with the cultivation of other southern 
crops. Consequently, the family on the one-horse cotton farm has been “driven by 
compulsion to the most efficient of all the foodstuffs that can be made to suffice.”** 
Corn is suited to the southern climate, and is an efficient producer of cereal carbo- 
hydrates. A dietary survey conducted during the war found that the maize kernel 
constituted 23 per cent of the total food intake of Tennessee and Georgia moun- 
taineers, 32.5 per cent of that of southern Negroes, but only 1.6 per cent of the diet 
of 72 northern families in comfortable circumstances.** Hogs thrive on corn and, since 
they complete their growth in one season, may be regarded as comparatively efficient 
producers of a heavy meat diet. In fact, H. P. Armsby has estimated that about 24 
per cent of the energy of grain is recovered for human consumption in pork as 
compared with about 18 per cent in milk and 3.5 per cent in beef and mutton.*® 
The cheaper cuts of fat pork, salt cured, become the year round staple of diet. Sur- 
veys have shown that pork often amounts to 40 per cent of the value of all articles 
of food consumed by southern farmers. Sorghum and sugar cane are eminently 
suited to growth in the southern climate and produce, without demanding too much 
labor, a food of high sugar content. 

Thus it comes about that the Negro cropper, the white tenant, and the small cot- 
ton farmer live upon a basic diet of salt fat pork, corn bread, and molasses. This 
forms the “three M diet,” meat, meal, and molasses, noted by Dr. Joseph Goldberger 
of the United States Health Service as pellagra producing when made up in con- 


ventional proportions.?® When cotton farmers purchase food, these are the articles 

* Spillman, Type of Agricultural Production Affecting Expenditures and Culture in SANDERSON, FARM 
INCOME AND FarM LIFE (1927) ¢. XI, p. 194. 

™ Food and the War, U. S. Foop Ap. (1918). 

* Armsby, Roast Pig (1927) 46 SciENcE 160. 

™ Goldberger, Pellagra in the Mississippi Flood Area, Pustic HeaLtH Reports, Reprint, 1187 (1927) 
16. See also DE Kruir, HuncER Ficuters (1928) c. x1. 
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of diet they purchase; first, because all three are cheap, and second, because food likes 
and dislikes come to be matters of habit imposed by culture. Exclusive reliance on 
this diet impairs health and economic efficiency, and thus may serve to cement the 
cotton farmer closer to his basic diet. 

The southern rural attitudes toward the field labor of women and children to a 
great extent grow out of the seasonal demands of cotton. The unmechanized proc- 
esses of chopping and picking call for a large amount of unskilled manual labor. 
The time element also enters. “The limiting factor,” writes W. J. Spillman, “is the 
amount of cotton the average farm family can pick before the cotton begins to de- 
teriorate.” One small mule can easily till more cotton than the average farmer can 
chop and pick. It is true, then, that the most successful cotton farmer is the one 
who can command a large amount of human labor within his own household. “It 
has been said with some degree of truth,” writes Alexander E. Cance, “that success- 
ful farming rests on the unpaid labor of women and children.”?* Of the 1,084,128 
women listed in the 1920 Census of Occupations as engaged in agriculture, 80 per 
cent were found in the ten chief cotton states. Practically 20 per cent of all females 
over ten years of age living on farms in these states were listed as field laborers. Out 
of every hundred women field laborers, 68 were Negroes and 32 white. In a report 
of family labor employed per farm October 1, 1927, the South Atlantic states averaged 
3.83 and the South Central 3.62 persons as compared with 1.79 for the Western 
states, 1.82 for North Atlantic and North Central states, and 2.51 for the United 
States as a whole.?® Large families are an economic asset. Children thus may be 
said to cost the cotton farmer less and pay him more. Forced by demands of the 
plant and his economic needs, the one-horse cotton farmer accepts the fieldwork of 
his womenfolks and children as a matter of course. This attitude on the part of rural 
families is carried into cotton-mill villages. It is everywhere met in attempts to 
enforce compulsory school attendance. 


VII 


The inadequate adjustment of the inefficient one-horse cotton farmer group has 
not, until recently, operated against its survival in the succeeding generations. Ex- 
clusion from urban culture patterns has left the farmer of lower economic levels 
with less knowledge of contraceptive practices. For the same reasons his attitudes 
toward the restriction of families partake more of the old, the traditional, and the 
conservative. Moreover, children are less of an economic handicap in that he is 
not expected to do as much for them. They are more of an advantage because they 
furnish unpaid farm labor. After having aided in cultivating the family crop, many 
sons of farm renters, and of farm owners as well, enter maturity and the ranks of 
cotton croppers and tenants at the same time. The exhaustion of free land and the 
differential birth-rate in favor of the farmer, accounts in part for increasing tenancy 


* Low Standards and Production in SANDERSON, Op. cit. supra note 23, C. VI, p. 77. 
* On farms of crop reporters see (1928) 5 Crops AND MARKETS 362. 
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rates. Cotton culture, it may be said, after rendering some of its producers inefficient, 
makes for their survival both in the economic and biological sense. Only recently 
have we seen the economic attrition to which these groups are subject reflected in 
a falling birth rate. 

As to the problem of tenancy, it seems there is no escaping the conclusion that 
the cotton system is over-manned, loaded down in normal times by the retainers 
who cling to it for a miserable sustenance. The unmechanized task of cotton pick- 
ing has been the neck of the bottle, and, no doubt, the plantation manager has always 
hoped for cotton harvesting machinery, comparable to the wheat combine, that would 
enable him to dispense with many of his tenants. It can hardly be denied that the 
depression, the assumption of the burden of relief by the federal government, and 
the official enforcement of restricted production are showing Southern landlords 
means of relieving themselves of responsibilities of which they are glad to be rid. 
We may be witnessing in our own day a shift of many black and white farm work- 
ers from the status of tenants to that of casual laborers. Should the South after a 
period of mass displacement, mobility, swarming to towns and cities to swell relief 
rolls, abandon tenancy for a system of casual labor, it will be casual labor with a 
difference. The casuals of the Wheat Belt winter in Chicago where the problems 
afforded by their presence are confined to Hobohemia and the police; those of the 
Southwest retire to Old Mexico or the Little Mexicoes of the cities when their serv- 
ices are no longer in demand. The new casuals of the Cotton Belt must winter in 
their accustomed haunts, provided with but a meager pittance of a wage, the use 
of the worst tenant shacks, and what they can “pick up.” From no standpoint of 
living standards, race relations, community conditions, or social welfare can the pros- 
pect be called inviting. The Bankhead Act may aid in solving a temporary problem 
of overproduction; it has no solution to offer for cotton tenancy. 

We have never devoted the serious study to this problem that England gave to 
Irish tenancy or Denmark to her farmers, nor have we attempted to emulate their 
solutions. Why? Partly because we have had the idea that this is purely a problem 
of the Negro. This notion is no longer tenable. There are over 1,091,000 white ten- 
ants in the South to 698,000 colored tenants. And while one may not be surprised 
to note that over half of the Negro tenants are croppers, it is startling to learn that 
over one-third of the white tenants are in the same poverty-stricken class. Even 
more startling is the realization that from 1920 to 1930, a period of increasing difh- 
culty in cotton production, Negro tenants in the cotton South decreased by some 
2,000, while white tenants increased by more than 200,000. The ratio of ownership 
among both blacks and whites has decreased. It appears that while the Negro has 
reacted to economic distress by northward migration, the white farmer from the 
highlands is taking his place in the cotton economy. 

While true enough, it is hardly sufficient at this late date to point out that much 
of this situation has resulted from the concentration of landownership in the hands 
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of the few and their devotion of that land to the production of staple and export 
crops to the exclusion of feed and food crops. Landownership itself has of late been 
a precarious game for the Southerner; many have been forced out by failure; and 
others would be content to retire on any equitable terms. Lands are never cheaper 
nor more difficult for tenants to buy than in depressions. Facing the area’s vexing 
and unsolved problems of cotton and tobacco tenancy one may be inclined to wish 
that “forty acres and a mule” had come true. In the hands of economic realists 
rather than of military administrators, carpetbaggers, and spoilsmen, less lavish with 
human lives and more lavish with public credit, with an RFC, an HOLC, and an 
AAA, with adequate payments to land-poor plantation owners for a portion of 
their holdings, with the inclusion of the landless whites in the scheme, we might 
have worked out a better system than the present one, in which jover 60 per cent 
of the farmers in eight Southern states are well-nigh homeless wanderers on the face 
of the earth, croppers and tenants. In moments of weakness one may indulge in 
his private vision of every farmer under his own vine and fig tree, tilling only the 
cotton or tobacco needed for cash incomes. Would “forty acres and a mule” have 
worked? It may be doubted. But for one I should have been willing to see the 
new owner forbidden for a period of years to mortgage, sell, rent, or give away his 
farm. Die he might, but like the Roman Sentry at Pompeii he would have died 
at his post. We might have thus created a peasantry in the South, but at least they 
would have been peasant proprietors—and that stage has not yet been attained by 
over half of our farm families. 











COTTON ACREAGE REDUCTION AND THE 
TENANT FARMER 


Paut W. Bruton* 


I 


It was natural that the Agricultural Adjustment Administration which was 
created “to relieve the existing national economic emergency by increasing agricul- 
tural purchasing power” should have turned its attention at the earliest possible 
moment to the control of cotton prduction. In no section of the country had purchas- 
ing power sunk to such disastrously low levels as it had in the Cotton Belt. Over a 
period of years, the World War, the boll weevil, and the depression had thrown 
cotton production so out of line with consumption that in 1932 the supply of Amer- 
ican cotton was practically double the amount which could find a market. The 
existence of such a surplus had its inevitable effect upon the price level, which since 
1923 had fallen from 29 cents a pound to 6%, cents. The plight of the cotton farmer 
was aggravated further by the fact that there were no other staple crops which he 
was capable of producing on a commercial basis, and the southern farming population 
was being swelled constantly by the return of families from the overcrowded indus- 
trial centers where they had sought their fortunes during the halcyon days of the 
industrial boom. 

In the spring of 1933 it was clear that immediate action of a rather far-reaching 
kind had to be taken if southern agriculture was to be saved from one of the most 
serious crises of its history. Such action was authorized by the Agricultural Adjust- 
ment Act,! which provides for the reduction in acreage or production of designated 
“basic” agricultural commodities? On May 23, eleven days after the President had 


* A.B., 1929, LL.B., 1929, University of California; J.S.D., 1930, Yale. Associate Professor of Law, 
Duke University School of Law. Member of the California Bar. Contributor to legal periodicals. 

* Act of May 12, 1933, 48 Stat. 31, 7 U. S.C. A. (Supp.) c. 26. 

*“The Congress of the United States declared in section 2 of the Agricultural Adjustment Act that its 
policy is to establish and maintain such balance between the production and consumption of agricultural 
commodities and such marketing conditions therefor, as will reéstablish prices to farmers at a level that 
will give agricultural commodities a purchasing power with respect to articles that farmers buy, equivalent 
to the purchasing power of agricultural commodities in the base period. The base period in the case of 
all agricultural commodities except tobacco is the pre-war period, August 1909 to July 1914. In the case 
of tobacco the base period is the post-war period, August 1919 to July 1929. . . . Roughly, the principal 
powers granted by Congress to effectuate the purposes of the act fall into two groups—those dealing with 
production control and benefit contracts and those dealing with marketing agreements and licenses. . . . 
Under the act, benefit payments may be made to the producers of seven ‘basic agricultural commodities.’ 
These are wheat, cotton, corn, hogs, rice, tobacco, and milk and its.products. They are listed as basic for 
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signed the Act, a conference was called in Washington to formulate the 1933 agricul- 
tural adjustment program for cotton. The Act authorizes the reduction in either 
acreage or production, but the conference, composed of representatives of the Bureau 
of Agricultural Economics, the Extension Service, and the Agricultural Adjustment 
Administration (AAA), decided that while fluctuating yield was an important 
element in cotton production, acreage was the vital factor, and acreage reduction, 
rather than a more direct means of production control, should be the goal of the 
program. 

The Act provides for reduction in acreage or production by means of agreements 
with producers or “by other voluntary methods,” and authorizes the Secretary of 
Agriculture to make rental or benefit payments in such amounts as he deems fair 
and reasonable.* At the conference it was determined that the Secretary should im- 
mediately enter into acreage reduction contracts with cotton producers, and the 
elimination of 10,000,000 acres or about 3,000,000 bales of cotton from the current 
crop was fixed as the objective for 1933. 

The plan was announced June 19, and the Extension Service of the Department 
of Agriculture was called upon to direct the work in the field, which included the 
dissemination of information, the execution of the various documents composing the 
contract, and a check-up on the crop taken out of production. In each county the 


several reasons. One is that changes in their price strongly influence changes in the prices of other agri- 
cultural commodities. Another is that the United States produces an exportable surplus of nearly all of 
them. Export demand and world price of each had fallen sharply before the act was passed, and these 
commodities were generally in a relatively worse economic situation than others that are produced and 
consumed on a domestic basis. A third reason is that each of these commodities is put through some 
manufacturing process before it is ready for human consumption and their production and distribution can 
be more easily regulated in these processing channels than could the production and distribution of com- 
modities not so processed... . 

“The second group of powers contained in the act is also directed toward giving the producer of 
agricultural commodities more nearly his fair share of the national income. These powers are conferred 
by the marketing agreement section of the act and relate to trade practices among processors and dis- 
tributors of farm products. They make the Government both an arbiter and a partner in agreements among 
associations of producers, processors, and distributors of farm goods. Like the benefit contracts, these 
powers are designed to assist in restoring parity prices to farmers while protecting the consumer from 
unfair increases in his costs. 

“Powers under the marketing agreement section are not limited to the seven basic commodities as in 
the case of production control powers but may be applied to all agricultural produce. Furthermore, agree- 
ments may extend from the producer to the consumer and may touch every point in the chain of distribu- 
tion.” AGRICULTURAL ADJUSTMENT, A REPORT OF ADMINISTRATION OF THE AGRICULTURAL ADJUSTMENT 
Act, May 1933 To FEBRUARY 1934, pp. 4-6. 

Since the above was written the act has been amended to include sugar beets and sugarcane as basic 
commodities. Act of May 9, 1934, Public, No. 213, 73rd Cong. 2nd Sess. 

* Section 8 (1) reads in part as follows: In order to effectuate the declared policy, the Secretary of 
Agriculture shall have power— 

(1) To provide for the reduction in the acreage or reduction in the production for market, or both, 
of any basic agricultural commodity, through agreements with producers or by other voluntary methods, 
and to provide for rental or benefit payments in connection therewith or upon that part of the production 
of*any basic agricultural commodity required for domestic consumption, in such amounts as the Secretary 
deems fair and reasonable, to be paid out of any moneys available for such payments.” 
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campaign was carried on under the direction of the County Agricultural Extension 
Agent who is the permanent local representative of the Extension Service.‘ 

The first document which the farmer was asked to sign was an offer to enter into 
a contract with the Secretary of Agriculture. In it the farmer described the location 
of his farm and stated the number of acres he had planted to cotton and whether the 
stand was good, fair, or poor. He was also required to state the amount of fertilizer 
he had used and to give the 1932 yield of his land, as well as to estimate the pounds 
per acre which he might reasonably expect to harvest during 1933.° He then stated 
the number of acres of cotton which he offered to the Secretary and which he agreed 
to take out of production in accordance with such regulations as might thereafter be 
prescribed. He stated that the cotton thus offered to the Secretary represented a fair 
average of his crop. Ordinarily producers were not permitted to take out of produc- 
tion less than 25 per cent nor more than 50 per cent of their land planted to cotton. 
This offer became a binding contract upon acceptance by the Secretary, and the 
cotton taken out of production was plowed under or destroyed in some other ap- 
proved manner. The producer was then required to sign a certificate of performance 
in which he certified that he had completely destroyed in the manner. prescribed by 
the county agent all the crop of cotton on the land embraced in his offer, and certified 
further that he had performed all other terms and conditions of his contract.® 

In order to induce farmers to enter into such a contract and plow up their grow- 
ing cotton it was thought necessary to have the benefit payments approximate $11 
per acre on the average, the amount in each case to depend upon the average yield 
of the land taken out of production.’ The producer was given a choice between 
taking his payments all in cash, or part in cash and part in the form of an option 


“The county agent was assisted by a “County Committee” chosen from among the cotton growers in 
the county. In addition, “Local Committees” were created to work in the various localities throughout 
the county. They interviewed producers individually, held meetings to explain the program, and assisted 
in directing the execution of the contracts. Local committees were instructed that one member of the 
committee should visit and personally inspect each farm in the locality offered for acreage reduction. No 
contracts were accepted without the approval of the local committee which was indicated by the members 
of the committee placing their signatures upon the form containing the farmer's offer to reduce acreage. 

* The producer also agreed not to use more fertilizer per acre on the acreage remaining in cotton than 
was used in 1932 unless such application had been made prior to the signing of the offer. The member 
of the local committee who inspected the farm was required to subscribe to the following statement: “The 
undersigned authority has inspected the land embraced in the foregoing offer, concurs in the estimate of 
probable production thereon, certifies after investigation that the facts stated therein are to the best of his 
knowledge and belief correct, and witnesses the signature of the producer.” 

*The members of the county committee and the local committee were also required to certify that 
they approved or refused to approve the producer’s certificate of performance. 

* Approximately 40 to 45 per cent of the cotton crop enters domestic consumption and the funds with 
which to make benefit payments were obtained from a processing tax of 4.2 cents a pound on all cotton 
domestically consumed. The schedule of payments when compensation was made in cash only was as 


follows: P. 
ayment 
Estimated yield per acre for 1933 on land to be taken out of production per acre 
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on cotton held by the Government.’ He was required to state in his offer which 
plan of payment he desired. 

The option plan deserves brief description as it was an important part of the 
program to reduce the cotton surplus. The Federal Farm Board, in its attempt to 
stabilize farm prices, had acquired an interest in a large amount of cotton. Pursuant 
to the Agricultural Adjustment Act, an agreement was reached June 7 between the 
Secretary of Agriculture and the Farm Credit Administration by which this cotton, 
amounting to some 2,487,300 bales,® was transferred to the Secretary and made avail- 
able for use in the acreage reduction program. A producer who chose to participate 
in the option plan received a cash payment plus an option on a certain number of 
bales of the cotton held by the Secretary, the number of bales optioned being equal 
to the estimated yield of the land taken out of production by the producer. The 
option contract nominally gave the producer the right to buy the cotton at 6 cents a 
pound, but actually no cotton was ever delivered to him. When he gave the Secre- 
tary notice that he exercised his option the cotton was sold on the market, and he 
was paid anything above 6 cents that it might bring.’° If the sale was made for less 
than 6 cents he suffered no loss. While the producer was not guaranteed a profit on 
his option, his chances of realizing one were very good, for the price of cotton would 
surely go considerably above 6 cents a pound if the program had anything like the 
expected effect on the market."* Of the 1,026,514 offers accepted by the Secretary, 


® The schedule of cash payments made under the cash-plus-option plan was as follows: 


Cash payment per 

Estimated yield per acre for 1933 on land to be taken out of production acre plus option 
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For an estimate of total benefits received under the cash-plus-option plan see note 12, infra. 

® This cotton consisted of some 455,200 bales represented by future contracts on the New York Cotton 
Exchange, 1,128,774 bales acquired from the American Cotton Codperative Association, and 788,000 bales 
pledged by producers to the Secretary to secure loans made by the Secretary during several years preceding 
1933. Jurisdiction over this pledged cotton passed from the Secretary to the Farm Credit Administration 
by executive order dated May 27 which directed the latter to reduce the cotton to possession. 

* The option contract provided that it was non-transferable and that it expired May 1, 1934, unless 
exercised before that date. However, producers have been given the opportunity to extend their options 
to May 1, 1935, provided that the option holder is required to pay the carrying charges after May 1, 1934, 
which amount to about 40 cents per bale per month. 

™ New York Cotton Exchange quotations for spot cotton June 30, 1933, to May 31, 1934, were as 
follows: 
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571,969 or 55-7 per cent called for cash benefits plus options. To meet this demand 
2,387,795 bales of cotton were optioned. 

Although the cash-plus-option plan offered the producer the reasonable prospect 
of a greater total benefit than the straight cash plan,’* it postponed a large part of 
his benefit payments until his optioned cotton could be sold at a worthwhile profit. 
In order to enable the producer to secure an advance on his option a supplementary 
plan was devised by which he was given the opportunity to enter into what was 
called “Exercise of Cotton Option and Pool Agreement.”!* By this agreement the 
Secretary “sold” the optioned cotton to the producer, who directed that it should be 
delivered to the Cotton Pool which had been created by the AAA to facilitate the 
handling of the government-owned cotton. The manager of the pool was authorized 
to borrow from the Commodity Credit Corporation 4 cents a pound on the cotton 
covered by the option, and the money when obtained was advanced to the producer, 
who also received a participation trust certificate in the pool.’* The manager might 
sell the cotton in the pool any time it could be marketed on the basis of 15 cents per 
pound, middling 7%-inch, but after July 31, 1934, the Secretary might, in his discre- 
tion, dispose of all or any part of the cotton irrespective of the price. By means of 
these pool agreements farmers have been able to secure advances of 4 cents a pound 
on their optioned cotton and at the same time have the right to receive additional 
payments if the cotton is eventually sold for more than 10 cents a pound. 


™ The following schedule gives an estimate of total benefits received under the cash-plus-option plan, 
assuming that the optioned cotton was sold at 10 cents per pound. 
Total per acre 


Approximate number of pounds of lint cotton Income per acre from cash benefit 
optioned per acre from options and cotton options 
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* When it became apparent that the 1933 crop would exceed expectations an attempt was made to 
protect the price of cotton by lending producers 10 cents a pound on the unsold portion of their crop. 
These loans were not limited to producers who had signed 1933 contracts, and in order that those who 
had participated in the program and taken options might be placed on a parity with the producers who 
had not signed contracts, the plan for advancing 4 cents a pound against the optioned cotton was devised. 

“The pool agreement contained the following provision concerning the participation of the trust 
certificate holders in the profits of the pool: “The manager after paying all charges incident to the opera- 
tion of the pool shall pay to the Secretary the proceeds derived from the sale of any cotton marketed by 
the pool pursuant hereto up to an amount equal to 6 cents per pound of such cotton plus such interest as 
may have become due subsequent to the date of the delivery by the Secretary to the pool of such cotton 
on any loans (including any renewals thereof) made to the Secretary to finance the acquisition and/or 
carrying of such cotton. All such proceeds remaining after payment as above to the Secretary shall be 
paid to the Commodity Credit Corporation up to the amount of the loans hereby authorized to be made 
from said corporation on such cotton, together with all interest due on such loans. After all debts and 
liens against the cotton shall have been discharged and all expenses incurred in carrying, handling, and/or 
marketing, of said cotton, and in the conduct of the pool have been paid, the manager shall thereafter 
distribute the remaining proceeds ratably to the holders of record of Participation Trust Certificates herein 
provided for in accordance with their several interests as established by said certificates.” 
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I 

One of the most difficult problems in the cotton adjustment program has been the 
proper distribution of benefits among the various persons—landlords, tenants, and 
creditors—who may be interested in the cotton growing or to be grown on the land 
taken out of production. In seeking to improve the plight of southern agriculture 
through the distribution of these payments the AAA encountered the South’s un- 
solved problem of farm tenancy. The effect of the cotton program upon this under- 
lying social problem merits extended consideration calling for an analysis of the 
relevant provisions of the acreage reduction contracts, the regulations issued in con- 
nection therewith, and their application in the light of the legal and economic organ- 
ization of agriculture in the cotton belt. 

The problem of distribution was complicated in 1933 by the fact that the crop 
had already been planted and in many cases special interests, such as crop liens, had 
been created before the acreage reduction contract was signed. Thus there might 
be a number of persons who were so interested in the crop that it was necessary to 
make them parties to the contract or to secure their written consent in some manner. 
Accordingly it was arranged that the contract should be signed by a primary contract- 
ing party, referred to as the producer, who agreed to secure the written consent of 
certain other persons interested in the crop. Whether a person signed as producer 
or as a consenting party was of considerable practical importance in the distribution 
of benefits. Both cash benefit and option checks were made payable solely to the 
producer unless there was a request from him in proper form that they be made 
payable to some other party. This practice was very strictly followed, especially in 
the case of option checks. 

The party signing as producer was also in a very advantageous position because 
the consenting parties might neglect to see that any request was made as to payment. 
This was very likely to happen when they were not in an equal bargaining position 
with him. Furthermore, since the producer was relied upon to obtain the consent 
of other interested parties, these might be left off entirely if he did not choose to 
notify them and failed to report the true situation to the county agent. 

Upon the question of what persons were qualified or required to sign as pro- 
ducer, or as consenting parties, the contract was singularly vague. According to the 
offer form, the person signing as producer was one who owned and operated, or 
rented and operated, the farm covered by the contract. This excluded from the réle 
of principal contracting party the creditor who neither owned nor rented the farm 
although he might hold a crop lien for more than the value of the crop.1> However, 
it left the matter open as between landlords and tenants, and the field workers were 
instructed that the person having legal ownership of the crop was to be regarded as 


* This was a sound result, for the agricultural adjustment program has been undertaken for the 
benefit of persons engaged in farming, and not for the benefit of creditors of farmers, except insofar as 
an increased return to farmers will benefit such creditors. 
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the proper party to sign the offer as producer. As will be seen later this hardly 
contributed to a clarification of the situation. 

It proved to be equally difficult to determine just what persons were required to 
be included as consenting parties. In Paragraph 3 of the offer, the party signing as 
producer was required to list all lien-holders, and in Paragraph 4 he agreed that 
“consent in writing of the lien-holders has been or will be obtained by me before any 
part of the cotton planted is taken out of production and/or before receipt by me of 
any benefit which may accrue to me hereunder.” These two paragraphs require the 
party signing as producer to list all lien-holders and secure their written consent, but 
nothing is said about other parties who may be interested in the crop, and this created 
difficulties in many situations. For instance, if a landlord and tenant are farming on 
shares in a state where the tenant is not a lien-holder but a part owner of the 
crop, could the landlord legally enter into the contract without notifying the Secre- 
tary that he had a tenant and without securing the tenant’s consent? Apparently 
he could as far as the provisions discussed above are concerned. 

In Paragraph 5 of the offer the producer promised that if the offer was accepted 
he would conform to such regulations as might be prescribed by the Secretary or 
authorized by him pertaining to the purposes of the offer. It may be questioned how 
far this provision would permit the Secretary to go in altering the obligations of the 
contract as contained in the offer, but probably a regulation which would impose an 
obligation on the producer to secure the consent of all persons interested in the crop, 
whether lien-holders or not, would not be regarded as going too far. On July 25, six 
days after the sign-up campaign closed, regulations were approved and published 
which did broaden the producer’s obligation in this respect. “Producer” was defined 
as an “operator” and then followed this provision: “Sec. 200. Any producer, as 
defined above, who owns or rents cotton lands and has or will have legal ownership 
of the cotton crop produced in the year 1933 on such land is eligible to become a 
party to a cotton contract with the Secretary. Where ownership is in more than one 
person, all who are interested as owners must sign the offer either as principal parties 
or as consenting parties.” One is entitled to suppose “must” here would be con- 
strued to mean that the person signing the contract as producer would commit a 
breach of contract if he did not secure the consent of other parties as required by 
this regulation. If this be true, the landlord signing a contract was under an obliga- 
tion to secure the consent of his share-tenant if the tenant was a lien-holder, or if he 
could be said to have “legal ownership” of the crop; otherwise his consent was not 
required.?® 

Section 300 of the Regulations used a little different language. There it was pro- 
vided: “If the producer does not obtain the consent and signature of all lien-holders 
and/or other persons having an interest in the crop on the acreage to be withdrawn 
from production, and the Secretary enters into a cotton contract with the producer 


** Field workers were instructed that it was “necessary that all lien-holders and/or other persons 
having an interest in the 1933 cotton crop” should sign as consenting parties. 
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with or without knowledge of the lack of consent of such interested party or parties, 
the Secretary shall have the right at any time to withdraw from such contract, or to 
withhold benefit payments until the consent of all such interested parties has been 
obtained or the matter has been otherwise adjusted.”17 Possibly the phrase “persons 
having an interest in the crop” means “persons interested as owners” referred to in 
Section 200 quoted above. At any rate this much is clear—persons interested in the 
crop as part owners or lien-holders should have signed the contract either as principal 
parties or consenting parties, and their right to sign as principal parties should 
probably have depended upon whether they exercised sufficient control over the 
working of the crop to be called “operators.” 


Il 


One can secure some idea of how these provisions worked out in practice only by 
having in mind a general outline of the landlord and tenant system which exists in 
the Southern states. Tenantry in the South, which is vastly different from what it 
is in other parts of the country, had its origin in the adjustments made necessary by 
the Civil War and the abolition of slavery. Before and after emancipation the Negro 
constituted, as he still does in many of the Southern states, the chief or almost ex- 
clusive source of agricultural labor. The plantation system, always the heart of 
cotton culture, was as fully dependent on black labor during the Reconstruction 
Period as it had been in the ante bellum days. On the other hand, the Negro, 
although legally free, possessed none of the resources which make economic freedom 
possible and was totally dependent upon his former masters for whatever living he 
might obtain. The result was the “share-cropper” system, by which most of the 
cotton in this county is still grown. Under this system as it usually exists, the land- 
owner supplies the land, the seed, the farm equipment, and living quarters for the 
cropper and his family, while the cropper furnishes the labor only. Each party re- 
ceives as compensation a one-half share of the crop. However, the cropper rarely 
ever receives his share in specie or in cash, for during the time he is working the 
crop he is dependent upon his landlord to “furnish” him food and the necessaries of 
life, the costs of which, plus “carrying” and “interest” charges,’® are deducted from 
his share’® of the crop. Sometimes these supplies are obtained at the plantation 


* Section 205 of the Regulations required each consenting lien-holder and each other interested person 
to indicate his consent by signing the offer as an “interested party.” Section 206 provided that, on 
request, checks might be made payable to producers and lien-holders jointly. Provision was also made for 
joint payment where crops were in the joint ownership of partnerships, husbands and wives, or producers 
signing as joint operators. 

* On the average the landlord’s advances to the tenant are for a period of three or four months. It is 
quite usual for the charges to amount to 40 or 60 per cent when computed on a per annum basis. In many 
instances these charges are not bona fide interest and carrying charges but are a means of diverting a 
larger share of the crop to the landlord. 

* Statutes give the landlord a lien on the crop for the advances made to the tenant. Ark. Dic. Srar. 
(Crawford & Moses, 1921), §6890; Ga. ANN. Cope (Michie, 1926) §3348; Miss. CopE ANN. (1930) 
§§2186, 2238; N. C. Cope (Michie, 1931) §2355; S. C. Cope (1932) §§8771, 8779; TENN. Cope (Wil- 
liams, Shannon, Harsh, 1932) §8018; Tex. Stat. (1928) art. 5222. A statute in North Carolina provides 
that if a charge is made of more than 10 per cent of the retail price of the supplies furnished, the crop 
lien shall be void as to the supplies for which such a charge is made. N. C. Cope (Michie, 1931) §2482. 
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commissary and at other times at a local store where the landlord stands good for 
the payment of the purchase price. Frequently at the end of the cropping season 
the cropper finds that the charges for his “furnish” have more than eaten up any 
proceeds he was entitled to. Thus he enters the next season without cash or capital 
of any kind and indebted to his landlord for past advances.?° And so the cycle goes 
on from one year to the next. 

While share-cropping may be the most common form of cotton tenancy, there 
are many variations from it. The other type which is met with most frequently is 
that of the share-tenant or third-and-fourth renter, called such because the landlord 
receives as rent one-fourth of the cotton and one-third of the corn. The third-and- 
fourth renter receives a larger share of the crop than the cropper because he supplies 
his own team and equipment. However it is not uncommon for him to be “fur- 
nished” just as the cropper is. Much less common than either the cropper or the 
third-and-fourth renter is the cash-tenant who pays a fixed cash rent and is usually 
an independent farmer much like most of the agricultural tenants in the northern 
and western states. Of course these three types of tenancy do not exhaust the forms 
of tenure existing in the Cotton Belt, and the frequency with which each is found 
differs with the state and locality, but they are sufficiently standard to illustrate the 
landlord and tenant problems which are presented by the acreage reduction 
program.** — 

With the 1933 acreage reduction contract drawn as it was, it became important to 
ascertain what interests in the cotton crop were held by landlords and what by 
tenants under the different types of tenancy. An examination of the decisions and 
statutes of the various cotton states reveals that there is considerable difference in the 
legal terminology which is applied to landlords’ and tenants’ interests, although in 
practice they may be substantially the same throughout the South. If the tenant is 
given the “possession” of the land, legal ownership of the crop is in him unless the 
parties “intend” otherwise.?* The facts upon which the application of such a rule 
depend are so nebulous as to leave the matter open in most cases for the courts to 
decide as they think the practical considerations of the case dictate, and lien statutes 
frequently prevent the question from assuming any great importance. If title is in 
the tenant, a statute usually gives the landlord a lien for his rent whether it is in the 
form of cash or a share of the crop; if title is in the landlord the tenant will have 
a statutory lien for his share; and if the parties are regarded as tenants in common 
each is protected without a lien. It is interesting to note how these different means 


© When a cropper or tenant moves from one farm to another his debt to his old landlord is frequently 
transferred to his new one. Such a system prevents tenants from avoiding payment of their debts by 
moving from farm to farm. 

* For a further discussion of the various types of farm tenancies in the South, see Vance, Human Fac- 
tors in the South’s Agricultural Readjustment, supra at p. 266 et seq. 

* Birmingham v. Rogers, 46 Ark. 254 (1885); Hardeman v. Arthurs, 144 Ark. 289, 222 S. W. 20 
(1920); Souter v. Cravy, 29 Ga. App. 557, 116 S. E. 231 (1923); Carpenter v. Strickland, 20 S. C. 1 
(1883); Brock v. Haley & Co., 88 S. C. 373, 70 S. E. ro11 (1911); Brown v. Johnson, 118 Tex. 143, 12 
S. W. (2d) 543 (1929). 
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of giving the parties security in the crop have been applied in the share-cropping 
system. In Texas** and possibly Arkansas** and Mississippi?® the cropper and his 
landlord are tenants in common in the crop to the extent of their respective shares. 
In Alabama*® an act of 1923 vests title to the whole crop in the cropper, subject to a 
landlord’s lien for his share. In Georgia,?* South Carolina,?* and North Carolina,?® 
title to the whole crop is vested in the landlord with a lien in the cropper for his 
share. Thus in all the important cotton states the cropper and a fortiori the third- 
and-fourth tenant are interested in the crop at least to the extent of being either 
lien-holders or part owners. 

According to the regulations and instructions issued by the AAA the contract 
might be signed by any “producer” who owned or rented cotton lands and had or 
would have legal ownership of the crop. Any attempt to apply this instruction 
strictly would have given rise to a great deal of difficulty. In many cases it could 
not readily be ascertained whether “legal ownership” was in the landlord or tenant, 
and if it was ascertained to be in one or the other the further question would arise 
as to whether that party “operated” the farm so that he could be called the “pro- 
ducer.” Asa matter of fact the county agent probably signed up the persons whom he 
regarded as being in actual control of the farm. When the land was rented for cash 
it was usually the tenant, and when the crop was worked by share-croppers it was 
nearly always the landlord. In the case of the third-and-fourth renter sometimes one 
and sometimes the other qualified, but when there was a dispute the landlord 
probably had his way because of his superior bargaining power. 

In most of the cases where the tenant signed as producer the landlord signed as 
a consenting party, and there were probably requests that the benefit checks should 


* Horseley v. Moss, 5 Tex. Civ. App. 341 (1893); Tignor v. Toney, 13 Tex. Civ. App. 518, 35 S. W. 
881 (1896); Fagan v. Vogt, 45 Tex. Civ. App. 240, 80 S. W. 664 (1904); Barnett v. Govan, 241 S. W. 
276 (Tex. Civ. App., 1922). 

* According to the language of the Arkansas courts the cropper does not obtain title to his share of 
the crop until division, but prior to that time he has an “inchoate” interest in the crop equal to any 
balance due him. It is difficult to determine just what this “inchoate” interest amounts to for in most of 
the cases that have come before the courts it was shown that no balance was due the cropper. Ponder v. 
Rhea, 32 Ark. 435 (1877); Burgie v. Davis, 34 Ark. 179 (1879); Sentell v. Moore, 34 Ark. 687 (1879); 
Hendricks v. Smith, 12 S. W. 781 (Ark. 1889); Bourland v. McKnight, 79 Ark. 427, 96 S. W. 179 
(1906); Valentine v. Edwards, 112 Ark. 354, 166 S. W. 531 (1914); Barnhardt v. State, 169 Ark. 567, 
275 S. W. 909 (1925). In any case if the cropper does not have title to his share of the crop he has a 
laborer’s lien for the amount that may be due him. Ark. Dic. Strat. (Crawford & Moses, 1921) §6848; 
Burgie v. Davis, supra. 

** Betts v. Ratliff, 50 Miss. 561 (1874); Doty v. Heth, 52 Miss. 530 (1876); Schlicht v. Callicott, 76 
Miss. 487, 24 So. 869 (1899); Staple Cotton Co-op Ass’n v. Hemphill, 142 Miss. 298, 107 So. 24 (1926). 
A statute gives the cropper a lien on the crop for his share or interest in it. Muss. Cop—E ANN. (1930) 
§2238. 

* Ata. Cope ANN., §8807 (1928); Trapp v. First Nat. Bank, 117 So. 197 (1928); Heaton v. Slaten, 
141 So. 267 (Ala., 1932); Harris v. State, 143 So. 242 (Ala., 1932). 

7 Ga. Cope ANN. (Michie, 1926) §§3705, 3334, 3335, 3339 (1926); Fountain v. Fountain, 10 Ga. 
App. 758, 73 S. E. 1096 (1912); McElmurray v. Turner, 86 Ga. 215, 12 S. E. 359 (1890). 

3S. C. Cope (1932) §8772; Peoples Bank v. Walker, 132 S. C. 254, 128 S. E. 715 (1925). 

* N. C. Cove (Michie, 1931) §2355; Tob. Growers’ Co-op. Ass’n. v. Bissett, 187 N. C. 180, 121 S. E. 
446 (1924); Rouse v. Wooten, 104 N. C. 229, 10 S. E. 190 (1889); Parker v. Brown, 136 N. C. 280, 48 
S. E. 657 (1904); White v. Riddle, 198 N. C. 511, 152 S. E. 501 (1930). 
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be made payable to them jointly. However, where the crop was worked by croppers 
and the landlord signed the contract, it was true in many cases and perhaps generally 
that the written consent of the croppers was not obtained. This was due to several 
reasons. Because of the advancing season it had been necessary to complete the 
sign-up campaign in as short a time as possible, and on some plantations there were 
a great many croppers. Although the cropper was legally a part owner or lien- 
holder it was not likely that in this connection he would be regarded as being on an 
equal footing with other persons interested in the crop, such as mortgagees or the 
landlord. This was particularly true in the black belt where most of the croppers 
were Negroes. Of course when the cropper was left off the contract he was not 
included on the benefit check, and when he signed as a consenting party his name 
did not appear except when the landlord was willing to request that it should. 

The result was that most share-croppers and many third-and-fourth tenants re- 
ceived only such part of the benefit payments as their landlords chose to give them. 
Although croppers and tenants participated in the production of the crop and de- 
pended upon it for their compensation fully as much as their landlords did, there 
was no provision in the contract that they should receive any part of the benefit 
payments and no express obligation was put upon the party receiving the benefits to 
share them with any other person. The only direct statement on the subject is to be 
found in the instructions that went out to the field workers, which included the 
following sentence: “It is assumed that agreements by the operators and their tenants 
will provide for division of payments in proportion to their interest in the crop.” 

This assumption may have been justified in a majority of cases and we shall take 
for granted that most landlords treated their tenants fairly, but the way was left open 
for the unscrupulous landlord to take all the benefit at the expense of his tenants. 
He might simply refuse to pay his tenants any part of the benefit or he might 
misrepresent to them the amount he received from the government. In some cases 
his methods could be more subtle; he could credit his tenants on the books with a 
fair share of the benefits and then wipe out this credit by making debits for alleged 
back debts or for usurious interest charges on living supplies furnished the tenants. 
Information is not available to indicate the extent to which these practices were 
engaged in, but the fact that little or nothing was done to prevent them, in spite of 
numerous complaints, renders the AAA subject to serious and justifiable criticism. 

In any general appraisal of the 1933 program fairness requires us to remember 
that it was the first attempt in this country to control the production of any agricul- 
tural commodity.’ Also we must not forget that any plan for restricting the 1933 
crop had necessarily to be executed in great haste. This being true, the program was 
remarkably successful in achieving its objective of acreage reduction. The goal had 
been the retirement of 10,000,000 acres from production, and actually some 10,400,000 
acres were taken out of production. However the program was not so successful in 
its larger purpose of reducing the cotton surplus. The plan had been adopted on the 
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theory that a reduction in acreage would so restrict the size of the crop that the 
surplus of American cotton would be very materially reduced. But the 1933 season 
produced one of the highest yields per acre on record, and although the crop was 
reduced by approximately 4,400,000 bales, it amounted to some 13,200,000 bales as 
compared with 14,660,000 bales which was the crop average for the years 1928-1932. 
As a result it is estimated that the world carry-over for American cotton on August 
I, 1934 will be in excess of 10,000,000 bales, which will be a reduction of only about 
1,000,000 bales from the carry-over of the previous year. There is no way of determin- 
ing whether this result was due entirely to favorable climatic conditions or whether 
the more intensive cultivation of the acres left in production was an important 
element in the situation. Voluntary acreage reduction has not been proved to be an 
unsuccessful method of controlling cotton production, but the passage of the Bank- 
head Cotton Control Bill.*° indicates that Congress and a majority of the cotton 
growers are not willing to rely upon it as the sole means of accomplishing that end. 

It cannot be denied that the 1933 program greatly increased the income of cotton 
growers as a whole. Estimates indicate that receipts from the 1933 crop plus the 
benefit payments were more than double the income obtained from the crop of 1932. 
The most severe criticism to be made of the program concerns the manner in which 
the benefits were distributed. Both landlords and tenants were asked to participate 
in the 1933 program and each took part by contributing his interest in the crop that 
was plowed under. Tenants as well as landlords had a right to assume that the 
government would see that they were fairly compensated for their property which 
was thus destroyed. The contract should have been drawn so that the benefit pay- 
ments would have been made directly to landlords and tenants in proportion to their 
respective interests in the crop. In the absence of such a provision the least that 
should have been done was to provide that the party signing as producer was under 
a contractual obligation to the Secretary to share the benefit payments with any 
other persons who might be interested in the crop as landlords or tenants.*4_ The 
absence of such provisions has resulted in a very unfair distribution of the benefit 
payments in many cases.*1" 

IV 

With the carry-over of American cotton promising to exceed 10,000,000 bales on 

August 1, 1934 it was clear that the restriction of cotton production would have to be 


* Described in Cavers, Production Control by Taxation, infra, Pp. 349. 

** Compare the requirements in the flue-cured tobacco adjustment contracts that where more than one 
person is interested in the crop payment should be made to a trustee designated by the interested parties. 
The trustee may, however, be the landlord. See Knapp and Paramore, Flue-Cured Tobacco Developments 
under the AAA, infra at p. 342. 

“8 The landlord and tenant problems of the cotton program were reviewed in a report in the spring 
of this year by Mr. Calvin Bryce Hoover, Economic Adviser to the Secretary. A press release dated May 9, 
1934, announced the appointment of eight district agents from the Extension Service to serve as field men 
“to investigate and adjust all complaints, violations, and misunderstandings under cotton adjustment con- 
tracts.” The release did not state what complaints were to be considered nor how they were to be 
adjusted. 
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continued through the season of 1934 and probably that of 1935. To accomplish this, 
plans were made for the two-year period calling for a reduction in acreage based 
upon the average acreage planted to cotton during the years 1928-1932. It was planned 
that the reduction should be 40 per cent in 1934 and 25 per cent in 1935. This meant 
that approximately 15,000,000 acres would be eliminated from cultivation in 1934, a 
considerably more drastic reduction than that accomplished in 1933. 

Since arrangement was made for the sign-up to take place before the planting of 
the 1934 crop, it was possible to draw the contract in considerably different form 
from that used in 1933. It is contained in one document and provides that in 1934 
the party signing as producer “rents” to the Secretary a specified number of acres 
which may be from 35 to 45 per cent of the average acreage in the farm which was 
planted to cotton during the years 1928-1932. This 1928-1932 average is called the 
base acreage, and for the year 1935 the producer rents that number of acres which 
the Secretary shall prescribe, which number is not to exceed 25 per cent of the base 
acreage. The “rented acres” are to represent in productivity a fair average of the 
cotton land on the farm, and the producer agrees to use them only for “soil-improv- 
ing crops; erosion-preventing crops; food crops for consumption by the producer on 
this farm; feed crops for the production of livestock or livestock products for con- 
sumption or use by the producer on this farm; or fallowing; such other uses as may 
be permitted by the Secretary or his authorized agent.”8? 

As consideration for the performance by the producer the Secretary agrees to 
make benefit payments of two different kinds, called the rental payment and the 
parity payment. The rental payment is fixed at 3/4 cents per pound on the average 
yield of lint cotton per acre for the farm in the years 1928-1932.°* This payment, 
which is not to exceed $18 per acre, is made to the producer in two instalments; the 
first in the spring of 1934 in order to eliminate as far as possible the demand for 
production credit, and the second about picking time (August and September) in 
order to help meet the needs for ready cash at that time. The parity payment, which 
is to be made to the producer between December 1, 1934, and January 1, 1935, will 
be not less (and probably little more) than 1 cent per pound on the “farm allotment,” 
which is defined as 40 per cent of the average yield of the farm during the years 
1928-1932. In case any part of the farm is worked by share-tenants or share-croppers 
the producer agrees to pay them a portion of the parity payment based upon their 
share of the crop. This payment need not be in cash but may be made in “supplies 
or other benefits.” 

The effect of these provisions with respect to the distribution of benefits between 
landlords and tenants can be made clearer by applying them to a specific situation. 
Let us take first the common case of a share-cropper who is likely to be working 


* Like the 1933 contract the 1934 and 1935 contract had to be approved by a local committee and a 
county committee and did not become binding until accepted by the Secretary. 

*° The producer was required to furnish the necessary information concerning the number of acres 
planted to cotton and the yield per acre during the years 1928-1932. 
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about 15 acres of land, which we shall treat as the farm. We shall assume that the 
whole 15 acres was planted in cotton during the years 1928-1932, and therefore the 
base acreage is 15. The landlord signs a 1934 and 1935 contract in which he “rents” 
40 per cent of his base acreage or 6 acres to the Secretary. We shall assume that the 
average yield of the land during the 1928-1932 period was 175 pounds of lint cotton 
per acre; consequently the rental payment will amount to $6.125 per acre or a total of 
$36.75. Since the average annual production of the farm for the year 1928-1932 
was 2625 pounds of lint cotton, the farm allotment will be 40 per cent of this or 
1050 pounds. The parity payment, computed on the basis of 1 cent per pound on the 
farm allotment, will amount to $10.50. Since the cropper is entitled to one-half of 
the crop the landlord is obligated to pay him one half of the parity payment in cash, 
“supplies,” or “other benefits.” Thus the cropper’s total share of the benefit payments 
will amount to $5.25 and the landlord’s to $42.00. 

It is interesting to compare the total income received by landlord and cropper in 
cases where the landlord signs a contract with that received by them in cases where 
the landlord refuses to enter into the acreage reduction program. Let us assume the 
facts of the case given above and that the land in 1934 yielded 175 pounds per acre 
which could be marketed for 10 cents a pound. If no contract were signed and all 
of the 15 acres were planted in cotton, the landlord and cropper would each receive 
a gross return of $131.25.°* If a contract were entered into, the landlord’s gross in- 
come would be $120.75 and the cropper’s $84.00. The disparity in net income would 
be even greater, for the reduction in acreage reduces the landlord’s costs but not the 
cropper’s.2> Under the 1934 and 1935 contract the landlord has everything to gain 
and the cropper everything to lose. 

The position of the third-and-fourth renter may be even worse than that of the 
cropper. Unlike the 1933 contract, the 1934 and 1935 contract makes no provision for 
consenting parties; a person enters into it as principal party or not at all. According 
to the terms of the contract there are three classes of persons who may sign as prin- 
cipal party or producer: “owners,” “cash renters” and “managing share-tenants.” 
By administrative ruling the following rule has been formulated to govern the 
eligibility of persons to sign the contract: “Any producer who is an owner, landlord, 
cash tenant, or managing share-tenant and who operates or controls a cotton farm 
may be a party to a 1934 and 1935 cotton acreage reduction contract covering such 
farm... .” The difficulty in applying this rule arises out of the vagueness of the 
term “managing share-tenant,” for there is no class of tenants in the South recog- 
nized as such. A footnote to the contract defines this unknown species of tenant as 


“This hypothetical case disregards the effect of the Bankhead Act taxing the ginning of cotton grown 
by non-coéperating producers. 

*It has been argued that this result is justified because a reduction in acreage does not reduce the 
landlord's capital investment in his land or his important fixed charges such as taxes, while it does reduce 
substantially the amount of labor required of the cropper. But it must be remembered that in most 
cases the cropper will not be able to spend his spare time in gainful employment, and therefore the gift 
of leisure to him is not equivalent to pecuniary compensation. 
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follows: “A managing share-tenant is a share-tenant who furnishes the work-stock, 
equipment, and labor used in the production of cotton and who manages the 
operation of this farm.” This excludes the cropper and includes all third-and-fourth 
renters unless they are excluded by the phrase “who manages the operation of the 
farm.” When does a third-and-fourth renter “manage the operation” of the farm? 
The answer to the question depends upon a myriad of circumstances which are 
different in every case—such as whether the landlord lives on the farm, whether cot- 
ton farming is his principal occupation, whether he has confidence in the tenant, and 
whether the tenant has been with him for a period of years. And in any case, 
whatever the circumstances may have been in the past, if the landlord asserts that 
in the future he will manage the operation of the farm, who can claira that the 
third-and-fourth renter is still a “managing share-tenant”? The AAA has con- 
sistently refused to issue a more specific definition of the term, with the result that 
the opportunity of a third-and-fourth renter to sign as a “managing share-tenant” 
has depended in part upon the attitude of the county agent and principally upon 
the willingness of the landlord to share benefit payments with him. In some counties 
no third-and-fourth renters were permitted to qualify as signers while in others 
some were. On the whole it is to be expected that an examination of the records 
would show comparatively few “managing share-tenants.” 

The result of this situation becomes graphic if we trace its effect upon the dis- 
tribution of benefits. Let us take the facts of the illustration given above and assume 
that the land, instead of being worked by a share-cropper, is cultivated by a third- 
and-fourth renter who is not permitted to sign as a “managing share-tenant.” The 
distribution of benefits will be the same except that the renter will be entitled to 
three-fourths of the parity payment instead of one-half. This means he will receive 
as total benefits $7.87, while his landlord will get $39.38. If no contract is signed and 
the crop is sold for 10 cents a pound the renter’s gross income will be $196.87 and 
the landlord’s will amount to $65.62.3° If a contract is entered into by the landlord 
and the renter is not permitted to sign, the renter’s total gross return will be reduced 
to $125.99 and the landlord’s raised to $78.75—an even more unfair division than that 
made in the case of the cropper. 

The contract provides that if the farm is operated by a “managing share-tenant” 
the tenant shall sign the contract with the landlord and the rental payments shall be 
made one-half to the landlord and one-half to the tenant. The parity payment is to 
be divided between the parties according to their respective interests in the crop. 
This means that if the landlord permits his renter to sign as a “managing share- 
tenant” his own benefits will be substantially reduced. In the above illustration the 
reduction would be from $39.38 to $21.00. This is sufficient, particularly where there 


See note 34, supra. 
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are a number of third-and-fourth renters on a farm, to induce most landlords to 
“manage the operation” of their farms.*7 

One of the most serious problems of the 1934 and 1935 program is the likelihood 
that producers will effect their acreage reduction by dismissing a portion of their 
tenants, thus swelling the landless-tenant class which has already grown to distress- 
ing proportions in the South.2* In an attempt to prevent this from happening, a 
clause was inserted in the contract providing that producers shall “endeavor in good 
faith to bring about the reduction of acreage contemplated in this contract in such 
manner as to cause the least possible amount of labor, economic, and social dis- 
turbance, and to this end, insofar as possible, he shall effect the acreage reduction as 
nearly ratably as practicable among tenants on this farm; shall, insofar as possible, 
maintain on this farm the normal number of tenants and other employees; shall 
permit all tenants to continue in the occupancy of their houses on this farm, rent 
free, for the years 1934 and 1935, respectively (unless any such tenant shall so conduct 
himself as to become a nuisance or a menace to the welfare of the producer) ; during 
such years shall afford such tenants or employees, without cost, access for fuel to 
such woods land belonging to this farm as he may designate; shall permit such 
tenants the use of an adequate portion of the rented acres to grow food and feed 
crops for home consumption and for pasturage for domestically used livestock; and 
for such use of the rented acres shall permit the reasonable use of work animals and 
equipment in exchange for labor.” A provision more hedged about by qualifying 
language could hardly have been drafted. It is not easy to imagine a more difficult 
case to prove than that a producer has not “endeavored in good faith” to bring about 
“insofar as possible” a reduction in acreage “as ratably as practicable among his 
tenants.” With no stronger obligation imposed upon them to keep their tenants 
than that contained in this section, it is to be expected that many landlords will reduce 
their acreage in the easiest and most economical manner, and that the burden of 
southern relief agencies will continue to grow. 


It is too early to estimate the general effect of the 1934 program, but there is every 
reason to believe that, fortified by the Bankhead Act, it will bring about the desired 
reduction in acreage and restriction of the 1934 crop. With the cotton surplus further 
reduced, it is to be expected that the increased price of cotton, plus the benefit pay- 
ments, will bring to cotton producers as a group the best return they have obtained 
in some years. But whether there will be an increase in the purchasing power of the 
masses engaged in cotton agriculture is a very different story. If we are not to be 
irrational optimists we must not be surprised to find that the inequitable distribution 
of benefits and the radical reduction in the number of tenants needed in cotton 


*' The contract should have provided specifically for a payment of a stated proportion of the benefits to 
each of the persons furnishing the land, the teams and equipment, and the labor. This division of the 
payments would not have depended upon which party signed the contract and would have provided a 
workable rule in each case. 

* See Blackwell, Rural Relief in the South: FERA’s Problem in Eastern North Carolina, infra. 
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production will result in a definite lowering of the economic status of a large portion 
of the southern agricultural population. For the immediate future the government 
must be prepared to supply federal relief to the tenants whose means of sustenance 
has been destroyed or reduced by the government’s own program. Any satisfactory 
solution of the problem can only be brought about by a long-range program designed 
to take surplus labor as well as surplus land out of cotton production. Such an 
ment is willing to recognize the problem of agricultural labor as an integral part of 
agricultural adjustment, no general and permanent improvement in the economic 
undertaking would of course be a difficult and complicated one, but until the govern- 
condition of the farming population of the South can be achieved. 














AGRICULTURAL COOPERATION IN TOBACCO 


Joun Hanna* 


I once read a book on tea which left me with the general impression that for 
several hundred years tea had determined the history of mankind. It would be 
perhaps impossible to give quite as much significance to tobacco but it would not be 
questioned that to the “soveraine weede, divine tobacco” of Edmund Spenser, the 
“filthy weed” of the Women’s Christian Temperance Union, or the “accursed thing” 
of Pope Urban VIII, must be attached a considerable historic importance.’ Like 
chocolate and jazz it is an American product. Implements connected with the use of 
tobacco are found among aboriginal remains of North and South America and 
nowhere else. Tobacco was one of Columbus’s discoveries and the first mention of 
it is by his companions, who introduced it to Spain and Portugal. Jean Nicot, agent 
in Portugal of the French king, brought tobacco seed to France and taught his 


* A.B., 1914, Dartmouth; A.M., 1915, Stanford; LL.B., 1918, Harvard. Professor of Law, Columbia 
University. Member Nebraska Bar. Special counsel to the Farm Credit Administration, 1933. Author: 
Law of Coéperative Marketing Associations, 1931; Cases and Materials on Creditors’ Rights, 1931; Cases 
and Other Materials on Security, 1932. 

The writer was Assistant Counsel of the War Finance Corporation in 1921 when most of the leading 
coGperative associations were organized. Nearly all these associations were financed in large part by the 
War Finance Corporation. The writer participated in the negotiations between the Corporation and many 
Associations, particularly those concerned with tobacco. His duties on more than one occasion took him 
to the tobacco areas. For the past few years he has been draftsman for the Committee on a Uniform 
Agricultural Codperative Association Act for the National Conference of Commissioners on Uniform State 
Laws. For the past two years he has been director of an agricultural research project under the auspices 
of the Columbia University Council for Research in the Social Sciences which previously had financed the 
preparation of his book on the Law of Codperative Marketing Associations. In the composition of this 
paper he has had the invaluable codperation and assistance of several officials of the Department of Agri- 
culture and the Farm Credit Administration. In order to test and confirm the reports of the Department 
of Agriculture officials Edgar Turlington, Esq. of Washington, D. C. and Ben C. Thornton, Esq., of 
Greenville, South Carolina, at the writer’s request made extensive trips throughout the tobacco regions 
and their reports of their examination of documents and their interviews with a wide variety of repre- 
sentative citizens in these areas, have been available to the writer. The writer’s New York assistants, 
C. Rudolf Peterson, Esq. and Raymond J. Mischler, Esq. have digested a vast number of documents bear- 
ing upon tobacco codperatives. The writer and his associates are under obligations to so many persons 
for assistance and courtesies that it is impossible to name these individually. Perhaps the writer will be 
pardoned for selecting Merton L. Corey, Esq. of New York, the principal receiver of the Tobacco Growers 
Coéperative Association, and a former member of the Federal Farm Loan Board, to receive an expression 
of appreciation both for himself personally and as a representative of the many others who have helped 
the writer in his agricultural studies. 

*2 Hone, Every-Day Book (1838) 396. Pope Urban’s decree of excommunication was against those 
who smoked in the Churches. Innocent XII in 1690 threatened excommunication against all who should 
take snuff or tobacco in St. Peter’s Church in Rome. The story is told of William Breedon, Vicar of 
Thornton, Bucks, who was so dependent upon smoking that when he had no tobacco he would cut the 
bell rope and smoke it. Returning Americans report that some of the Vicar’s cigars are still extant. 
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countrymen to use it. The Portuguese carried tobacco to India in the sixteenth cen- 
tury. It reached Turkey about the same time. Its cultivation in the Far East prob- 
ably antedates tobacco raising by whites in the New World. Sir John Hawkins 
reports about its use in Florida in 1565 and his sailors may have been the first 
Englishmen to use tobacco. Sir Francis Drake and Governor Lane brought back to 
England from Virginia in 1586 some Indian smoking utensils and turned them over 
to Sir Walter Raleigh. It was through Raleigh that smoking became popular in 
England and on the Continent.? 

Tobacco was a large factor in the growth of the English Colonies in North Amer- 
ica. Even before the Jamestown Settlement in 1607 the use of tobacco had created 
an extensive demand for it in England and on the Continent. This demand was 
largely supplied from the Spanish settlements in the West Indies and South America. 
James I, although he affirmed that tobacco was pernicious to men’s morals as well 
as to health, not only permitted Virginia tobacco to enter England but he prohibited 
the importation of tobacco from Spain and its colonies. 

Tobacco, for the early settlers of Virginia and Maryland, was not only the only 
money crop, it was money itself. Every school history tells the story of the ninety 
English girls brought over to Virginia in 1619 by the London Company who were 
sold, with their own permission, to the colonists for 120 pounds of tobacco each, 
representing the price of their transportation. In Maryland as late as the birth of 
George Washington tobacco was legal tender for all debts including the salaries of 
state officials. 

The enthusiasm with which the early settlers turned to raising tobacco in Virginia 
and Maryland gave the Governors the same sort of official headaches that now trouble 
the Department of Agriculture. Governor Dale in 1616 made an edict that no man 
should plant more than one out of three acres to tobacco. Governor Dale retired 
the same year, his deputy failed to enforce the tobacco order, and by the time Dale’s 
successor came the next year he found the Colony threatened with famine while all 
the inhabitants were engaged frantically in cultivating every available foot for to- 
bacco. Both Maryland and Virginia found it necessary to require a definite amount 
of food crops to be grown by every farmer as a condition of his raising tobacco. 

The acreage grew so rapidly that in many years during the seventeenth and 
eighteenth centuries the exports were more than the market would absorb. There 
was much early legislation designed to limit production, fix prices, and insure that 
the exported crop would reach the market in such condition as would maintain the 
good reputation of the American product. Maryland’s inspection law, passed in 
1640, was the basis for the inspection system which has persisted to the present time. 
By the close of the eighteenth century tobacco culture had spread to other regions, 
being of special importance in Kentucky, Tennessee and Ohio. The South Atlantic 
states, however, were the chief sources of American tobacco until the Civil War 


?Much amusing and instructive lore about tobacco may be found in FarrHott, Tosacco, Its History 
anp Associations (2 ed. 1876). See also, Holmes, Some Features of Tobacco History (1919) Am. Hist. 
Assn. Am. Rep, 387. 
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during which Kentucky obtained first place and has since either been first or second 
only to North Carolina. 


Tue CULTIVATION OF ToBacco 


The charms of tobacco have inspired many poets but their verses relate to the 
use of the product rather than the growing of the plant. While to the observer there 
are many aspects to the cultivation of tobacco which are not without interest, to the 
actual workers the sheer drudgery of raising, curing, and conditioning tobacco is so 
continuous as to leave them little time or inclination for poetry. Botanists recognize 
about 50 species of Nicotiana but nearly all of the world’s tobacco supply, wherever 
grown, comes from varieties of Virginia tobacco. The plant is a coarse annual, with 
simple straight stem, which may reach to a height of six feet or more, with large 
simple leaves. The leaves may be as much as two feet in length and they are covered 
with soft hairs from which exudes a thick secretion. The seed must be sown in 
nursery beds and the plant later transplanted. Tobacco will grow almost anywhere,* 
but it is greatly affected by soil, climate, moisture and conditions of cultivation. The 
same variety grown under slightly different conditions will produce leaves of radically 
different qualities. One does not need to believe all the rhapsodies about tobacco 
manufacture one hears over the radio to appreciate the possibilities of affecting a 
tobacco product by judicious selection of raw material. 

Every farmer must wage a never ending war with nature and in tobacco culture 
the combat is a continuous hand-to-hand struggle. The assiduous care in the nursery 
bed is followed by personal attention to each plant in the field. The ground must be 
kept always in cultivation and every weed and insect must be repelled. At precisely 
the proper time the plant must be topped and some leaves must be removed. Gen- 
erally all the suckers are eliminated. Some cigar tobacco in Florida and in the 
Connecticut Valley is grown under lath or cloth screens. 

The field cultivation is followed by a fatiguing process of harvesting. The heavy 
stalks must be split, cut off close to the ground, and carefully hung in the tobacco 
barns for curing. The curing process may take several months after which the leaves 
must be stripped from the stalk and prepared for market. The greatest of care in 
handling the tobacco must be exercised during the process of curing because under 
certain conditions of temperature and moisture the tobacco leaf becomes so brittle it 
will crumble to powder at a touch. The curing may end the process for the farmer, 
but it does not prepare the tobacco for manufacture. Following the curing the to- 
bacco must be subjected to fermentation in piles for from three to five weeks and 
then subsequently aged in bales or hogsheads for a year or more before it becomes 


a manufactured article of commerce. 


* Beginnings of Codperative Tobacco Marketing, Fev. Farm Bp., Mimeo. Pub., Oct. 1931. 
*For example, in Alaska. If Alaskan press reports can be credited, Alaskan tobacco may become an 


important local crop. 
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Tosacco PropucTion AND DistTRIBUTICN 

Tobacco is grown in about 40 states, but in only 19 is it of commercial importance, 
and in several of these it is distinctly a minor crop.** Tobacco is classified first as to 
whether it is to be manufactured for chewing, snuff, or smoking in cigarettes and 
pipes or whether it is to be used as fillers, binders or wrappers for cigars. The manu- 
facturing types are in turn divided into classes based upon the methods of curing. 
The original Virginia tobacco was raised on rich land and cured by open wood 
fires which produced a dark-colored strong leaf. This is the dark or fire-cured 
tobacco, in which the smoke comes in direct contact with the leaf, and it is still the 
principal export type. It is now grown chiefly in a relatively restricted area in 
Western Kentucky and Northwestern Tennessee. A milder product is obtained by 
growing in lighter soil and curing with a heat method which does not permit the 
smoke to come in direct contact with the leaf. These are the flue-cured or bright 
types used both for chewing and smoking tobaccos. The fires are placed outside 
the tobacco barn and the heat led through the barn by iron pipes or flues. Flue- 
cured tobacco is grown in the Carolinas, Virginia, and Georgia. These bright types 
are divided into Old Belt, Middle Belt, Eastern North Carolina, Eastern Carolina 
and Georgia flue-cured. At one time considerable tobacco was sun-cured, but this 
method is no longer much used although it persists occasionally in the preliminary 
preparation of chewing tobacco. 

While tobacco is of American origin it is by no means an exclusively American 
product at the present time. The growth of foreign production and the consequent 
decrease in American tobacco exports is having much the same effect on tobacco 
marketing in the United States, but to a lesser degree, as the decrease in the Amer- 
ican export of wheat and cotton. Meanwhile such inspiring slogans as “A cigarette 
in the mouth of every man, woman and child in China” give some hope that increase 
of consumption may take care of much of the enlarged world production. 

The mere fact that tobacco can be grown in a foreign country does not mean 
necessarily that the demand for tobacco from the United States is cut off. Certain 
American tobacco areas probably produce tobacco that is unique in the world as to 
quality and desirability for particular purposes. American production is not by any 
means all of such high quality, and the foreign production competes directly and 
on an even basis with a number of the leading American types. Some foreign to- 


“In 1931-1932 production of tobacco in the United States was carried on in nineteen states as an ex- 
tensive commercial operation. The principal producing states based on average production 1924-28 are 
the following: 


io on OC 17] 2 RES ae gece carer as aS ore are Sea ea a 403,133,000 
1ST ASRS a RPO Be oa oD eer e e ere ono ee ear 330,574,000 
AERTS ee ohad Ista aos As na ses Wuash w MEOH nede RUT D NEA valle okey eatin 126,860,000 
EE na CiSus ih sn rae VASE VO RATER SING he ESan ane otene 91,399,000 
RIPEN ori. 25 5 Wo ais 1d 4 AOA EIEN SORE al 68,328,000 
RSME To SS a a SS SSNS agg Aa Arde C SHEE Sch a Nig OORT RRO GAS 2,632,000 
HOMER MEN 05 Sd Os RCS AROS AME Ke ETOSHA Re MER EwRleeNES 51,840,000 


The rest were under 50,000,000 pounds but there are important producing districts in Connecticut, 
Massachusetts, Wisconsin, Maryland, Ohio and Indiana. 
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TYPE CLASS 2 
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bacco, for instance much of the cigar leaf raised in Cuba and:also part at least of the 
Turkish tobacco, supplements rather than competes with that grown in America. 
The estimated total world production in 1930-1931 was 5,112,000,000 lbs. of which 
the United States produced 1,647,377,000 lbs. or about 32 per cent. Up to about 10 
years ago the United States was producing about half of a world production con- 
siderably less than the present figures. India is the nearest rival to the United States 
in production, its crop being about three-fourths of the American output. India is a 
direct competitor with the United States for the tobacco trade with China, our best 
customer next to the United Kingdom. Total American tobacco exports beginning 
with 20,000 pounds in 1618, passing 1,000,000 pounds in 1639, exceeding 100,000,000 
pounds by the time of the Revolutionary War, now rarely fall below 500,000,000. A 
number of factors have caused a steady decline in the period 1928 to 1931, from 
575,000,000 pounds to 503,000,000 pounds.° 

The total demand, foreign and export, is affected not only by economic conditions, 
but by changes in habits of consumption. The increase in cigarette smoking, espe- 
cially among women, has created a tremendous demand for cigarette types of tobacco. 
This means that tobacco production in some sections has shrunk to a fraction of its 
former size while in other sections more and more land has been given over to this 
crop. In 1909 approximately 342,000 acres of flue-cured tobacco was grown in the 
United States. After 1928 the acreage most of the time exceeded 1,000,000 acres. 

The consumption of cigars reached its high point in 1905 when every man, 
woman and child smoked on an average 80 cigars each. The high point in total 
cigar consumption was reached in 1920. Since that time the consumption of cigars 
has been subject to fluctuations but the general tendency has been down until in 


® Tobacco is grown on every continent of the globe. In Europe the principal tobacco growing countries 
are Russia, Greece, Bulgaria, Turkey, France, Italy and Czecho-Slovakia. In the Americas the leading 
tobacco countries are the United States, Brazil, Cuba, Dominican Republic, Porto Rico, Mexico and Canada. 
In Asia, British India is the largest tobacco-growing country but large amounts are also produced in China, 
Japan, Philippine Islands, Sumatra, Java and Turkey. Tobacco growing is becoming an important branch 
of farming in Australia. On the African continent tobacco is grown principally in Algeria, Nyasaland, 
Union of South Africa, Madagascar, and Northern and Southern Rhodesia. (See Statistics, Acreage, Yield, 
Production in Foreign Countries, YEARBooxs, Dept. Acr.). 

The estimated world total production in 1930-31 (latest figures) was 5,112,000,000 pounds, about 
3,000,000,000 in 1920-21, and about 2,800,000,000 in 1910-11. The principal producers are as follows: 





1910-11 1920-21 1930-31 

RMR RReER Ot SUM UE 3 cers crea eco esevuinie sass rons exes coa ei eraieig 1,103,415,000 1,509,212,000 1,647,377,000 
Beat earners a tieee easiness 160,130,000 305,183,000 
RUMI Peele GE iceayeKoaelneanrens este rene harks 24,783,000 28,260,000 128,606,000 
MERE Cis eyn bores toa ateiave Ted Say bas etl etarataCiee 16,534,000 68,500,000 145,215,000 
RUMOR Sia pects iret che cies loaiese aa oakaas-¥ BEES 450,000,000* 1,281,280,000 
| JEU ES Seen ence COIS ME ETO IO 93,787,000 137,194,000 145,175,000 
HAL Fine MISIMAUS eine Skis: sierefetyereeale Sais eentels 56,257,000 143,064,000 101,662,000 
Ui | SONA SEO tare aCe ear acinar See eee 75,284,000 191,000,000 187,351,000 
PRUEREY, ori gcn Scan nisl nt wialle ewes 49,177,000 92,184,000 
RORY ho hiseardse Wee erbieweeee en anes 2,029,367,000 2,077,230,000 4,034,033,000 

(80%) 


(YearBooK, Dept. Acr. (1933), Table 148, p. 499). 
* Estimate. 
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1930 the per capita cigar consumption was under 50. Since 1920 the effects of in- 
crease in population have not been sufficient to offset the effects of decreasing con- 
sumption per capita. The consumption of chewing tobacco per capita began to 
decline in 1890, but owing to the increase of population the peak consumption of 
chewing tobacco was not reached until 1917 when about 206,000,000 pounds of plug, 
twist, and fine cut chewing tobacco were manufactured. By 1930 the total manufac- 
tures were down below 100,000,000 pounds, a decrease of 52 per cent in 14 years. 
Per capita consumption of snuff increased until 1905. Since that time it has remained 
constant. The consumption of cigarettes beginning with about 10 per capita in 1880 
increased to over 1,000 per capita by 1930. Of the total American crop in 1929 43.5 
per cent was used in manufacturing cigarettes, 37.4 for smoking tobacco, chewing 
tobacco and snuff, and 19.1 for cigars. 


Tosacco Marketinc METHops 

No intelligent discussion of the marketing of tobacco is possible without a con- 
sideration of the social and economic conditions of the tobacco farmers.® As has been 
indicated, the major part of the American tobacco crop is raised in the South Atlantic 
states and in Kentucky and Tennessee. Tobacco farms on the average are small, the 
ordinary farm being not more than 50 acres. Many tobacco farms are even smaller. 
An exceptionally large percentage of tobacco land is not farmed personally by the 
owners. The actual farming is done by croppers and other tenants, many of whom 
are illiterate and almost all of whom have a weak economic position. Tobacco farm- 
ing requires little farm equipment but much fertilizer. Most of the financing of the 
crop is done by local supply merchants. The actual cost of the financing is high, 
partly due to the risk of loss assumed by the creditor. The custom has developed in 
many regions of practically entrusting the marketing of all agricultural crops to the 
local creditors. The bargaining power of the Southern tobacco farmer would be 
small at best, but his relative position is further weakened by the fact that the tobacco 
produced in the Southern area is almost all purchased by the six largest tobacco 
companies. While cigar manufacturing tends to be more and more concentrated in a 
few hands, there are still many independent makers of cigars. The independent 
manufacturing of cigarettes on the other hand is of minor significance. Competition 
in purchasing among the larger companies, if it exists at all, is not calculated to bring 
much price advantage to the individual farmer. A large number of the smaller 
tobacco farmers are colored, and their bargaining power is particularly weak. 

The absence until the last few years of any official standard grades for tobacco 
and consequently of any market quotations of the sort that are available for wheat 
or cotton was a further handicap to the poor uneducated tobacco farmer. Dealers 
and manufacturers have their own system of grades designated by their private 
marks. There is no uniformity in these private grading systems. The tobacco 
farmer, though he may be wise in country lore and have some elementary knowledge 


*See Vance, Human Factors in the South’s Agricultural Readjustment, supra, p. 259. 
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about the qualities of tobacco that appeal to particular buyers, has no sense of the 
more subtle differences that determine the buyers’ grades. The Department of 
Agriculture somewhat later for tobacco than for other staple crops developed a 
standard grading system which, when added to a service reporting daily the average 
prices paid for each grade at the principal markets, has been of great benefit to 
farmers generally and of particular benefit to individual farmers, the quality of 
whose tobacco has been above the general level. In the chief auction markets the 
tobacco grading service maintained by the Department of Agriculture in codperation 
with the state agricultural bureau inspects and grades the tobacco before the auction 
sales and announces the grades to the buyers before they bid. 

The marketing of tobacco, so far as the farmer is concerned and except as affected 
by the codperative associations, occurs either at the auction markets or by country 
sales. 

Most cigar tobacco other than that handled by the codperative associations is sold 
on the farm, sometimes as the result of contracts made during the growing season 
and sometimes by sales after the tobacco is cured. Some sales are made of all the 
farmer’s crop irrespective of grades, and some are for a particular part of the crop. 
Farm buying also occurs in the smoking, chewing, and snuff areas, notably in certain 
parts of the dark fired districts of Kentucky and Tennessee and in portions of the 
Burley district. These Kentucky and Tennessee purchases are mainly by speculators 
seeking the choicest tobaccos for resale to manufacturers. In the shade tobacco dis- 
tricts where the tobacco is not itself grown by a corporation the ultimate purchaser 
often has a financial stake in the growing tobacco and a partial responsibility for the 
expense of the crop in advance of its maturity and sometimes in advance of its 
planting. Only occasionally tobacco farmers are able to have their own tobacco 
re-dried, packed, and stored for future sale. 

The earlier method of disposing of tobacco at central markets was to sell it in 
hogsheads, either at open auction or by closed bids. At the market the hogshead was 
removed and samples were drawn by inspectors from breaks made by lifting the 
mass of tobacco at two to four places. The tobacco was then replaced in the hogs- 
head and the samples used as a basis for the bids. The closed bid practice prevails 
now only at Baltimore where it has gone on continually since Colonial times. In this 
market the buyers after examining the samples file sealed bids which are opened at 
the close of each day and sales made accordingly to the highest bidder. Most of the 
other hogshead auction markets, even the one at Louisville, Kentucky, which at one 
time was the largest tobacco market in the world, have gradually been displaced by 
the loose leaf auctions.” 

Most tobacco for cigarettes, pipes, chewing and snuff is sold by the farmers on 


*Gage, American Tobacco Types, Uses and Markets, U. S. Dept. Acr. Circ. No. 24¢ 41933). This 
publication seems to the author the best contemporary work about the growing and marketing of American 
tobacco. It not only contains an authoritative statement about America’s tobacco types, with many 
illuminating statistical tables, but its illustrations, charts, and maps, as well as the text, give a clear and 
impartial picture of the actualities of American tobacco farming. 
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the loose leaf auction floors. More than a billion pounds of tobacco is sold annually 
between August and April in a large number of auction warehouses scattered over 
the leading tobacco regions. The growers are the sellers; the auctioneers, the agents; 
and the manufacturers, exporters, and other dealers and speculators are the buyers. 
The auction warehouses with their low roofs and huge floor space are a characteristic 
feature of the landscape, especially in Kentucky. The larger centers in the tobacco 
areas have many warehouses. Lexington, Kentucky, alone has twenty-three. Some 
warehouses are so extensive that two sets of auctioneers can work simultaneously on 
the same floor. In a town where there are only a few warehouses they usually have 
an understanding among themselves as to which warehouse will have the first sale 
each day and the order during the day at which sales at the other warehouses will 
follow. The crop matures at different times throughout the season so that the active 
points of tobacco trading vary from day to day. The buyers make a steady progress 
from one warehouse center to another. At the height of the season, however, many 
markets are operating simultaneously and the principal buyers must have repre- 
sentatives at many points on the same day. Farmers frequently have a choice not 
only among auction rooms but also among towns. A rapid shift to one town may 
glut the market and decrease prices locally. The best modern auction rooms are 
lighted by a large number of small skylights placed at regular intervals in parallel 
rows in the roof. Convenient driveways below the floor level facilitate deliveries to 
and from the warehouse.® 

Farmers bring their tobacco to the warehouse and pile it neatly in large shallow 
baskets. The baskets are weighed, ticketed with the grower’s name, the number of 
pounds and a serial number. The ticket contains spaces for information to be in- 
serted after the sale is made. In former times this was all the information that was 
shown about each basket, but now since the Department of Agriculture has adopted 
a standard grading system the tobacco is often graded in advance of the auction. 
When this is done the baskets are also marked to show the grade and quality. After 
the tobacco is marked the baskets are arranged in long rows with narrow aisles. 

A stranger, even if familiar with the rapidity with which other sorts of auc- 
tioneers conduct sales, is always amazed at the extreme speed at which the baskets 
of tobacco are sold in the tobacco warehouse. Some local business organization 
usually sets a minimum standard of piles to be sold per hour, perhaps 250. Actual 
sales usually occur at about 300 per hour although rates as much as one-third higher 
are not uncommon. The bidding is on the basis of price per 100 pounds and 25 cents 
is the normal interval between bids for normal lots. For very choice tobacco the 
interval may be 50 cents or $1.00, and occasionally 10 cent bids are permitted where 
the price is low. The auctioneer, the warehouseman, the clerks, the buyers, and 
farmers and spectators make a little group which moves rapidly up and down the 
aisles, The warehouseman and often the auctioneer are personally acquainted not 

® Ibid., 62 et seq. 
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only with the buyers but with most of the farmers. In the nature of things the 
acquaintanceship tends to be closer between buyer and warehouseman than between 
farmer and warehouseman. It is obvious to any casual observer that some farmers 
are in much better standing than others with the warehouseman. It is equally 
obvious that the warehouseman and the auctioneer are able to have a considerable 
effect upon the price bid for the tobacco, especially where it has not been graded in 
advance of the sale. Before and during the sale there is much bantering among the 
participants, and the subtle differences in the intonations and expressions of the 
greetings and chaffing doubtless have a considerable effect upon the amount of money 
received by the farmers. A prominent local merchant in one of the tobacco towns 
assured me that the more humble farmers could afford to pay their better known 
neighbors two cents a pound to market their tobacco. 

Sheer accident has a considerable effect upon the bids even in the best markets, 
and this is particularly true if no standard grades are recognized. The appearance 
of the tobacco is affected greatly by the lighting conditions inside and outside the 
warehouse. Not all warehouses are arranged to give a uniform light over the whole 
floor and even in the best ones the light varies more, or less from hour to hour de- 
pendent upon outside weather conditions. The crowd around the baskets may keep 
a buyer who would especially appreciate a certain farmer’s tobacco from noticing the 
quality or some interruption may distract the attention of this particular buyer. 
While the farmer is not required to accept the price bid for his tobacco and does in 
fact occasionally reject the bid price, the farmer is by no means certain of doing any 
better at another sale. The warehouseman sometimes buys for his own account, 
partly to keep the farmer’s goodwill, tobacco which the farmer feels has not received 
a fair price at the auction. 

One hears a good many stories of unfairness and trickery at the auction ware- 
houses. These stories go on accumulating year after year, and no doubt it is possible 
to gain a misleading impression as to the general operation of the whole loose leaf 
sales system. On the other hand it is obvious that the system at best often does 
operate unfairly in respect to individual farmers and perhaps almost always does not 
do full justice to the humble white and colored croppers and other poor tenants. 
The loose leaf system also does not seem to be particularly satisfactory from the 
standpoint of the manufacturers themselves. 

The large number of auction markets, 115 for flue-cured tobacco alone, requires 
the leading manufacturers to maintain a peak load staff of experts whose season is 
comparatively short. Moreover the number of auctions going on at the same time 
means that the manufacturers must trust the instantaneous judgment of every mem- 
ber of their staff in respect to considerable lots of tobacco. Under a more deliberate 
marketing system fewer experts would have a better opportunity to pass upon the 
quality of the manufacturers’ purchases. 

The auction market at its best has some advantages, the chief one being that it 
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affords a means by which a farmer may display, sell his tobacco, and receive payment 
in a comparatively short time. The chief dissatisfaction of the auction system was 
manifest prior to the development of standard grades. The notation under the 
authority of a licensed grader of the actual: grade of a growers tobacco prior to the 
auction would undoubtedly meet some of the objections urged against the loose leaf 
floors.® The auction system is of considerable local importance in the tobacco regions 
and directly and indirectly supports a large and influential element in the population. 
In some smaller towns it is the chief business institution. Any marketing scheme 
which purports suddenly and ruthlessly to supplant the auction system without 
taking care of much of the property and personnel connected with the auction ware- 
houses will meet a vigorous and even desperate opposition. The various interests 
connected with the tobacco warehouses are likely to suffer more, at least as an initial 
matter, from any change in marketing methods than the manufacturers and 
exporters. 
THE DEVELOPMENT OF CoGPERATIVE MARKETING 


Tobacco planters as early as Colonial times had invoked the aid of legislators 
when prices were not right and other marketing conditions were unsatisfactory but 
it was not until the Granger movement that any attempt seems to have been made to 
market tobacco codperatively. The Grange watchword was codperation and as a 
part of the mushroom development of codperative stores, purchasing societies, and 
marketing enterprises, a few codperative tobacco warehouses were built in Kentucky 
and one or more in Western Massachusetts. The Grange codperative structure col- 
lapsed within a few years, and thereafter until 1901 there seems to have been no 
organization of tobacco codperative societies or pools. In the meantime there had 
come in the United States the great consolidations of capital popularly called trusts, 
and in no industry was one company more nearly dominant than in tobacco manu- 
facturing. From 1903 or even before, until the dissolution of the American Tobacco 
Company as a result of a decision by the Supreme Court of the United States in 
1g11, there was, for all practical purposes, only one buyer of tobacco in the chief 
American producing areas. 

The first tobacco coéperative movements in Kentucky and Tennessee and the 
subsequent movement in Wisconsin in 1902 were concerned with the development 
of farmers’ warehouses. After 1904 in Kentucky and Tennessee the dominant pur- 
pose of such organizations as the Planters Protective Association in the dark tobacco 
district of Kentucky and Tennessee, “The Black Patch,” and of the Burley Tobacco 
Society of Kentucky, “The Blue Grass Region,” was to induce or, if necessary, to 
compel tobacco farmers to refuse to sell tobacco to the American Tobacco Company 
unless prices demanded by the associations for various grades were paid. The basic 
notion was that the manufacturer’s monopoly would be met by a farmers’ monopoly. 
The original plan of the farmers was peaceful enough but success could not be 


* Ibid., passim. 
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obtained merely by trusting to voluntary membership and te the loyalty of those 
associated with the Societies. The final result of the efforts to keep members in line 
to prevent defeat by non-members was the activity of the Night Riders. The Night 
Riders began their operations in the Black Patch in December, 1905. A reign of 
terror was instituted directed against the factories and warehouses belonging to or 
affiliated with the trust and against growers who refused to codperate with the Asso- 
ciation. Between December 1906 and December 1907 several towns were raided, a 
number of large tobacco warehouses were burned, the climax being the destruction 
of huge stores of tobacco in Hopkinsville, Kentucky. Hundreds of individual to- 
bacco barns were burned, many tobacco fields were ruined, and a number of growers 
were killed.?° 

In the Burley region the Burley Society obtained control of a large part of the 
1906 and 1907 crops. The American Tobacco Company refused to pay the Society’s 
price, and with its reserves and what it could buy from independent growers man- 
aged to get along without dealing with the Society for two years. The Society then 
decided to prevent all raising of Burley tobacco during 1908. This decision was 
carried out but only by means of the night riding activities which had already terror- 
ized the Black Patch. The violence in the Burley region did not extend to the 
raiding of towns and the burning of the larger warehouses. The activities of the 
Planters Codperative Association and the Burley Society, largely due to the night 
riding violence, did compel the American Tobacco Company to pay substantially the 
prices demanded by the two associations for their tobacco stocks. As soon as the 
victory was won both farmers’ organizations began rapidly to disintegrate although 
their nominal organizations continued for a number of years. The Burley Society 
for a time had a codperative factory and a number of loose leaf warehouses. 

In addition to the Kentucky, Tennessee and Wisconsin associations there were a 
half dozen or more short-lived and on the whole unimportant associations in other 
tobacco areas. 

During the World War the prices of all farm products were attractive, and prices 
of tobacco increased more than most farm products and much faster than the cost of 
living. This was due partly to increased consumption, particularly of cigarettes, and 
to the transportation advantages enjoyed by American tobacco in reaching the Euro- 
pean market. The high prices continued the year following the War, the 1919-20 
crop being sold at an average price of 39 cents for all tobaccos. This was the end, 
however, for the average price of the 1920-21 crop fell to 21 cents, a decrease of over 
45 per cent. Burley tobacco, which had been produced at an estimated cost of 32 
cents per pound, sold at an average of 13 cents. The tobacco farmers were inclined 
to blame the marketing system for the sharp drop in prices.1! They gave less atten- 


19 STEEN, COOPERATIVE MARKETING (1923) ¢. II. 
“The actual changes in the price for three types were as follows: 


Type 1919-20 1920-21 Per Cent Drop 
ORME RETIN «5 0.5 ce 6/404) chres4 aha. Cor dais: p63 Or 44.58 cents 21.14 cents 52.6% 
LeRoi 500 dS Ce okie ea OMee a aso a 60.4% 
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tion to the great increase in acreage and production, to the extravagant prices paid 
for tobacco land, and to the general depression which was bringing down all prices. 
A wave of enthusiasm for codperative marketing followed which resulted within two 
years in the organization of seven associations with a total membership of 300,000 
persons. Coéperative associations had handled one per cent of the 1919 crop. Their 
members delivered to them nearly half of the 1922 crop. The drastic drop in farm- 
ing prices, swinging the farmers rapidly from the state of abnormal prosperity to 
threatened insolvency, made the agricultural population ready to accept any plausible 
scheme for financial deliverance. The success obtained by several conspicuous com- 
binations of capital gave the farm leaders a persuasive argument in favor of large 
scale farmer codperation. The War Finance Corporation was available as a source 
of practically unlimited loans, Finally, there was Aaron Sapiro. 

Aaron Sapiro was a young California lawyer who had been associated with the 
California Commissioner of Markets during the development of the California 
codperative associations, especially those handling citrus fruit. Mr. Sapiro not only 
knew a great deal about codperative associations and the laws relating to them, but 
he was deeply convinced that the farmers on a whole were not getting a fair deal 
in the American political economy and he had an uncommon capacity for eloquent 
statement of his beliefs. 

Mr. Sapiro’s basic idea was to obtain new agricultural codperative statutes in all 
the agricultural states under which regional associations could be organized and 
relieved from the operation of the state anti-trust laws and membership contracts 
protected and enforced by liquidated damage provisions, specific performance and 
injunction. He won over the chief farm leaders and with their assistance went all 
over the United States presenting to legislatures his Standard or Sapiro Act. In a 
few years he had practically succeeded in obtaining a uniform codperative marketing 
statute throughout the United States.’* 

The typical Sapiro codperative association was a centralized organization, state- 
wide, or even larger, in its scope, to which as many growers as possible were directly 
bound by contracts under which they agreed to sell to the association all of the com- 
modity raised by them for five years. The price received by the member was to be 
the average price received by the association as a result of the orderly marketing ot 
the product. Initial payment to the grower was made when the commodity was 
delivered and further payments were made from time to time as the crop was sold. 
The money for the initial payment was usually obtained by borrowings from banks 
or the War Finance Corporation; the later payments came from the proceeds of sales. 
These central associations rendered certain services to their members in addition te 
marketing, the members receiving much miscellaneous advice about planting and 
preparation of the crop and being educated along the lines of the improvement of 
grades and the delivery of the production in good condition. The essential notion 


” A detailed discussion of the Standard or Sapiro Coéperative Marketing Act may be found in the 
writer’s Law oF CodPERATIVE MARKETING ASSOCIATION (1931) C. II, III. 
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of these large codperative associations, however, was that-at last the farmer would 
have an organization large enough to talk business with the buyers on even terms. 

The campaign for the organization of centralized codperatives, especially in the 
tobacco areas, emphasized the success of the California fruit codperatives without 
giving adequate attention to the differences between the problems in California and 
those in the Southern tobacco areas. The orange growers, whose codperative was 
perhaps the most successful, were among the best educated and most intelligent 
farmers in the country while the tobacco growers were among the least advanced. 
Nearly every orange grower had invested considerable capital and was a person of 
a degree of independence. An increase in orange production is more severely limited 
by restrictions of soil, climate, and water than is the case with tobacco. A great 
increase in the production of oranges cannot take place without the investment of a 
large amount of capital and a delay of several years. The production of tobacco on 
the other hand can easily and immediately be enlarged. 

The California fruit associations were in many instances federations of local 
units whose marketing activities were supplementary to, and in some cases of less 
importance than, various service activities relating to the preparation of the crop for 
market. Especially with the orange codperatives the individual grower had a num- 
ber of alternative ways for handling his crop even after he joined an association. 
For example, a grower could have the association sell his particular crop or part of 
it as his agent without pooling and without waiting for a seasonal return in order to 
obtain payment. When a California fruit association became large enough to be- 
come a factor in marketing on a national scale it usually represented an extended 
period of experience on a smaller scale. Both the members and the officers had been 
tested by years of codperative activity. 

Mr. Sapiro was a man of too keen intelligence not to have known that the Cali- 
fornia experience indicated that the greatest usefulness of agricultural codperation 
depended upon its rendering a large variety of services differing considerably for 
different commodities. Whether he felt the time too short and the emergency too 
great to make any detailed studies with a view to adjusting the type of codperative 
to the need of the commodity or whether he felt that after all centralized marketing 
was of so much greater importance that if this were accomplished mistakes could be 
corrected and adaptations made in due course, the fact remains that under his direc- 
tion codperatives differing only in minor detail were set up for the most varying 
sorts of products. Mr. Sapiro personally was cautious about making public appeals 
to farmers based upon the monopoly argument, but there is no doubt that the farm 
leaders generally were imbued with the notion of meeting monopoly with monopoly 
and that the individual farmers in many or most instances joined such codperative 
associations as those in the tobacco areas with the idea that thereafter they could 
dictate prices to the consumer. The tobacco associations were organized amid a 
frenetic enthusiasm in which were mingled a good many verbal assaults at the big 
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tobacco companies. While these large manufacturers were the targets of much agri- 
cultural oratory the real threat in the tobacco associations was not to the manufac- 
turers but to the local buyers and others who depended upon the maintenance of the 
loose leaf auction system. To a large extent the campaigns for the tobacco codperatives 
created enemies out of these persons. Perhaps such an outcome was inevitable, but 
it is interesting to observe that the areas with which these local persons connected 
with the tobacco industry were most antagonized were those in which the tobacco 
coéperatives most speedily disintegrated. 


Tue Buriey AssociaTION 


The three largest tobacco codperative associations, which were also the three 
largest of all codperative associations, were the Burley Tobacco Growers CoGperative 
Association, organized in 1921, with headquarters at Lexington, Kentucky; the Dark 
Tobacco Growers Codperative Association, organized in 1922, headquarters at Hop- 
kinsville, Kentucky; and the Tobacco Growers Codperative Association, also known 
as the Tri-State Association, organized in 1922, with headquarters partly in Raleigh, 
N. C. and partly in Richmond, Virginia. All were centralized associations of the 
non-stock one-man-one-vote type. 

The Burley Association’* was fortunate in its organizers. The incorporators were 
among the most prominent men in Kentucky. At the head of the movement were 
Judge Robert W. Bingham, publisher of the Louisville Courier Journal and now 
American Ambassador to Great Britain, and James C. Stone, later Chairman of the 
Federal Farm Board. Aaron Sapiro drew up the detailed plans and the contracts 
with growers while the local men furnished the financial, political, and social prestige 
which brought into line practically all of the banking interests of the state, the farm 
leaders, and ultimately the warehousemen. Although the Burley Association had 
members in six states most of its members were from a fairly concentrated area, 
largely in Kentucky. The dominant Burley members were the most progressive type 
of tobacco raisers. The membership drive was well planned and enthusiastically 
carried out. Between March 20, 1921, when fifty prominent Kentucky men met in 
the Seelbach Hotel in Louisville to discuss the possibility of codperative marketing 
and November 15, 1921, 55,716 members, representing 85 per cent of the 1920 produc- 
tion, had agreed to pay $5.00 as a membership fee and to deliver all of their tobacco 
to the Association for five years. All these commitments were made before the Asso- 
ciation was incorporated. In order to handle the 1921 crop the organization com- 
mittee induced the warehousemen to postpone the opening of the 1921 markets until 
January 26, 1922. The Association was first incorporated in North Carolina, but by 
January 10 the Kentucky legislature had rushed through a new codperative law. The 
Association was then reincorporated in Kentucky. The Burley area was divided into 
22 districts, each one of which was entitled to a director. There were also three 
directors at large representing the public. Judge Bingham was the director at large 

*Elsinger, The Burley Tobacco Growers’ Experiment (1928) 2 AM. CoOPERATION, 499-621. 
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from Kentucky. Eight directors were farmer bankers, three were farmer business 
men, five were farmer lawyers, one an editor, and eight were dirt farmers. James C. 
Stone of Lexington was elected president. H. Lee Earley, auditor of the Bank of 
Kentucky was appointed secretary-treasurer. The intelligence, honesty and useful- 
ness to the farmer which marked the entire life of the Burley Association is an 
interesting commentary upon the politicians’ stock plea for more dirt farmers in 
responsible positions in farming organizations and in state and federal agricultural 
offices. On the whole the organizations which have served the farmers the worst 
have been those in which responsibilities requiring technical skill and business train- 
ing have been placed upon persons whose only experience has been with the raising 
of crops. Immediately upon its incorporation the Burley Association announced its 
intention to sell by grade and to make payments to members based on the quality of 
the product. Competent graders were hired, and a comprehensive grading system 
covering 52 grades was at once established. The Association conducted a three-day 
school for graders and qualified 96 out of the 150 who attended. 

Ultimately nine warehousing corporations were organized. These corporations 
offered to lease every warehouse in the territory for the first half of 1922 and then 
to buy the warehouse. 117 out of 120 warehouses in the Burley territory accepted 
the Association’s lease proposals, and all but eight later agreed to sell. 

Payments for these warehouses, for the most part, were in 6 per cent debenture 
bonds and 8 per cent preferred stock of the warehouse corporation. The prices paid 
for the warehouses, especially as viewed from the price level of a few years later, 
indicates that few warehouse owners undervalued their property. On the other hand 
the sales were made to new corperations unable to make substantial cash payments. 
From the Association’s standpoint there was the further advantage that identifying 
the substantial warehouse interest with the Association’s success would be a powerful 
factor in diminishing opposition to the Association. Cross-contracts were made be- 
tween the Association and the warehousing corporations by which the warehousing 
corporations would handle the Association’s tobacco at the Association’s expense 
while the Association guaranteed payment of the warehousing corporation and also 
guaranteed dividends on its preferred stock. The Association had the right, by con- 
tract with its members, to make deductions from the amounts due the members in 
order to acquire warehouse properties. The bonds were to be retired in six years 
and the preferred stock in five years out of these deductions. As the preferred stock 
was retired common stock was to be issued in its place to the members in proportion 
to the amounts deducted. 

The Burley Association, although meeting some little local opposition, was able 
to arrange local financing for its preliminary expenses. A substantial line of credit 
from the War Finance Corporation was also available as soon as the Association had 
tobacco on hand for security. The Association dealt directly with large manufac- 
turers. Nearly half of the tobacco was sold in winter order, i.e., in the green state 
in which the farmer delivers it. 
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During the six years of its operation, the Association received and sold nearly a 
billion pounds of tobacco. The first tobacco received was that of the 1921-22 crop 
and totaled about 119 million pounds or 68 per. cent of the total production of that 
year. The Association disposed of approximately 55 million pounds of this crop in 
winter order. The balance, 66 million pounds, was redried and held until it could 
be sold at an acceptable price. By May, 1922, the officers had sold enough to make a 
second payment. By the following October the entire crop had been closed out, the 
final checks to members bringing their net average to 20 cents per pound, seven cents 
above the previous year which had admittedly produced a finer crop. 

,.Deliveries of the 1922-23 crop rose to 197 million pounds, or 70 per cent of the 
year’s production. Of this crop more than 150 million pounds or over three-fourths 
of the deliveries were sold immediately. The sales proceeded so rapidly that the 
Association was able to finance its advances to members and to handle the entire 
crop without borrowing a penny. Members received a second payment in June, 
1923, a third in May, 1924, and final settlement on that crop in the Spring of 1925. 
The crop brought a net average of 25 cents a pound. 

So far the Association was meeting the highest expectations of its organizers. Its 
credit was excellent, its management sound and efficient. Growers, on the whole, 
were satisfied with the results. Tobacco was now the growers’ most valuable crop. 
Because of the large percentage controlled by the Association, floor prices tended to 
rise to the Association’s level. Non-members feverishly increased their production 
and so did many members in spite of constant warnings. The size of the 1922-23 
crop had already necessitated a considerable hold-over, and now came the largest and 
most inferior crop of Burley ever produced, the crop of 1923-24. Of this crop the 
Association received 69 per cent or 245 million pounds, more than twice as much as 
was received the first year. Over 6000 outside growers, dissatisfied with the floor 
prices, rushed to join the Association. Membership rose to over 102,000. The Asso 
ciation was forced to redry 185 million pounds of this crop. 

The management was now required to make a decision which was to prove its 
most important one, judging from subsequent events. Should this vast surplus be 
held until a satisfactory price could be obtained, or should it be moved steadily into 
the normal channels, if necessary at a reduced figure? A minority on the board 
urged the latter course, but the majority of the board and most members thought it 
should be held, so held it was, from year to year and at great expense until the last 
was finally sold in 1927. From this crop the members received an advance payment 
of $8.72 and a second payment in June which brought the total net average to $13.78. 
After final distribution in 1927 the crop had netted $16.19 per 100 pounds. 

The 1924 crop, although smaller than the 1923, again exceeded the estimated con- 
sumption. The Association received 57 per cent of the total production, 171 million 
pounds, and had to redry and store 94 million, which added to an already large stock 
of stored tobacco. In anticipation of this situation the Association had sought new 
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outlets for the 1924 crop, and, by sending a committee to a number of foreign coun- 
tries, and by establishing a European office at Brussels, did succeed in disposing of 
twelve million pounds in export. 

By the summer of 1925 members had received just their advance payment of $8.90 
on the 1924 crop, and their advance payment of a similar amount on the 1923 crop. 
On the other hand, non-members had received their money all at once and had been 
benefited by the hold-over policy of the Association. Voluntary reduction of acreage 
was making little headway. A surging undercurrent of membership discontent was 
becoming more pronounced. 

Only 135 million pounds, or 48 per cent of the 1925 crop, was delivered to the 
Association, but because of the glutted condition of the market, only 45 million 
pounds were sold “green,” and the rest redried and added to the hold-over stocks of 
the past two years. In 1926 there was produced the second largest crop in Burley’s 
history. The Association’s share of this crop was 118,000,000 or 40 per cent of the 
year’s production. 

During the summer of 1926, preceding the delivery of that year’s crop, a move- 
ment among the growers, which up to that time had been scattered and ill-defined, 
reappeared as an organized and insistent command that the 1926 crop be sold at 
auction. The Board of Directors, at their October meeting, so voted and the bumper 
crop was dumped on the market. The average price recorded for the season was 
$12.83, $7 less than the average for the past five years. Even through this crisis the 
Association left a monument to its efficiency in grading and handling. Association 
tobacco sales averaged $13.20 while outside markets averaged $12.50. 

The 1926 crop was the Association’s last one under its original contract. In the 
summer of 1927 it disposed of all its redried stocks. Ninety million pounds of the 
1923-1924-1925 stocks were sold within a period of 60 days. Final payments on these 
crops were made respectively in October and November, 1927 and January, 1928. The 
1924 crop netted $18.69, and the 1925 crop $16.75. Thus the Association paid $19.32 
net to Association members on its first five crops. The ten years from 1910 through 
1920, including the four years of high war prices, showed a Lexington average of 
only $13.20 gross. The Association’s first advance to its members on every crop had 
exceeded the gross price on the auction floors in 1906, 1910, and 1914 and its first two 
payments had exceeded the auction average for any year prior to the World War. 
Although some of this improved price status may be attributed to a general post-war 
adjustment, economists readily concede a three to eight-dollar increase due exclusively 
to the well conducted organization. 

The Burley Association with its skilled and experienced management, its valuable 
warehouse properties, and its strong financial position might have gone on as an 
active business even with a greatly reduced membership. It should have been pos- 
sible to have continued the organization and greatly to have diversified its activities 
so that not all growers would have been asked to sign the same sort of contract. 
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The majority of the directors still influenced by monopoly ideas decided to make the 
continuance of marketing operations dependent upon obtaining new contracts from 
growers controlling 75 per cent of the crop. The new contract was for a seven year 
period and was a substantial duplicate of the original contract. While there was a 
good deal of enthusiasm for the Association and a considerable number of signatures 
were obtained the 75 per cent quota was not nearly reached. The 1927 crop was 
short and of good quality. Buyers were offering 25 to 30 cents per pound for tobacco 
on the farms. The Burley directors therefore gave up the attempt to obtain another 
series of contracts but voted to conduct auction markets on all their warehouse floors. 
The personnel was cut down in accordance with the greatly restricted activities of 
the Association. The Association still exists as a corporate entity, and there is always 
the possibility that its codperative activities may be revived. 

The Burley Association, although its management doubtless confesses to a number 
of mistakes of greater or less importance, was defeated by its successes rather than by 
its errors. No serious accusations were ever made against its management in respect 
to numbers, methods of choice, or salaries of employees. Dealings in respect to 
properties bought by the Association were reasonably satisfactory to all concerned. 
The handling and grading of the tobacco were not subject to any serious criticism. 

The Association had set out to accomplish a certain’ task in a particular way and 
had done it so well that the directors perhaps are to be pardoned for a certain inflex- 
ibility of attitude which seemed to make it impossible for them to survey sympathet- 
ically the possibility of the Association’s continuing on a somewhat different basis 
in which it would render a variety of sales and agency services. The successful 
operation of the Association on the original monopoly idea depended absolutely upon 
keeping production within control. This the Association could not do. It could 
not even keep its own members from increasing production. Had they been able 
to do so, there were always enough non-members to have defeated such a program. 
Even an effective American crop production plan might not have been successful in 
view of the dependence of the American crop on foreign markets and the magnitude 
of the potential foreign competition. As soon as the American crop threatens a 
great carry-over large manufacturers are increasingly independent of a codperative 
association, the final payments to members are inevitably postponed, and the amount 
of such payments uncertain, while non-members receive cash payments at once and 
in the event of a falling market receive greater total payments than the postponed 
payments to association members. If an association adopts a sales policy of holding 
for a fair price it must succeed or the consequences are fatal for the carrying charges 
over any considerable period will constitute a substantial reduction from the amount 
to which the members are entitled. The Burley Association in 1923 would have been 
better advised if it had forced its inferior tobacco steadily into consumption even at 
the cost of a temporary market depreciation. The Association’s carry-over was 
largely red tobacco which became increasingly difficult to sell. The financing and 
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the storage charges for carrying this tobacco were a severe burden upon the Asso- 
ciation and an unfortunate charge upon other types of tobacco. 

The Burley Association had to meet the contract violation problem, but the 
situation in this respect did not become so acute as in the case of the other two large 
tobacco associations. Contract violations at no time apparently exceeded 4 per cent 
of the membership of 100,000. These contract violations were condemned by other 
members who insisted upon legal action. The Association was usually successful in 
suits against contract violators. Damages of five cents a pound collected as liquidated 
damages more than maintained the legal department. A few of the Association’s 
cases related to its rights in respect to outsiders. On the whole the litigation of the 
Burley Association contributed materially to a definition of the legal status, rights 
and obligations of agricultural codperative associations.!* 


Tue Dark Tosacco AssociaTION 


The success of the Burley Association in handling its 1921 crop stimulated the 
organization of an association to handle the dark tobacco grown in Kentucky, 
Tennessee and Indiana.'° The Dark Tobacco Growers Codperative Association was 
incorporated Nov. 22, 1922 under the Bingham Codperative Marketing Act of Ken- 
tucky. Its set-up and membership contracts were similar to the Burley Association. 
Before its incorporation its association agreement and marketing contract had been 
signed by 56,634 growers representing more than 55 per cent of the dark tobacco 
production of the territory. The nominal membership continued to grow until in 
March, 1926, the total was 71,178. The Association received 175,066,000 pounds of 
the 1922 crop of 303,000,000 pounds or 57.6 per cent of the crop, being slightly more 
than the anticipated deliveries. Receipts in 1923 were 173,568,000 pounds or 53.7 per 
cent of the crop. In 1924 deliveries dropped to 90,375,000 pounds or 36.3 per cent 
of the total production. This was the last crop delivered to the Association. A 
resolution was adopted by the board of directors in October, 1925, releasing members 
from their contracts as to the 1925 crop. The new management in 1926 obtained 
voluntary deliveries of about 47,000,000 pounds. The 5 year contract expired with 
1926. A sufficient number of signers to a new agreement could not be obtained so 
that the Association suspended operations and wound up its efforts. 

Adverse economic factors were sufficient to prevent the survival of the excellently 
managed Burley Association. These same economic factors contributed to the down- 
fall of the Dark Tobacco Association. The years 1922 and 1923 set new records in 
the production of dark tobacco and at the same time marked a sharp and apparently 
permanent decline in foreign demand for these tobacco types, 80 per cent of which 


“ Fifteen codperative association cases to which the Burley Association was a party are cited in the 
author’s book, Law of Codperative Marketing Associations. Perhaps the most important of these cases is 
Liberty Warehouse Co. v. Burley Tobacco Growers Codp. Ass’n, 276 U. S. 71, 48 Sup. Ct. 291 (1928). 
In this case the Association, in a suit to recover a statutory penalty for interference with a codperative con- 
tract, successfully met the contention that the Kentucky Codperative Marketing Law was unconstitutional. 

* O'Hara, Legal Battles in the Black Patch (1929) 3 Coép. MarKeTING J. 9; Codperative Marketing, 
Rep. Fep. TRADE ComM. (1928) 194, SEN. Doc. No. 95, 7oth Cong. 1st Sess. 
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had been exported. The reduction of demand from Italy was particularly severe, 
partly because of the institution of an intensive campaign for cultivation of Italian 
tobacco. The Dark Tobacco Association therefore might have gone the way of the 
Burley Association even had its own record been equally commendable. In fact, 
however, its membership, management, and policies were such as to make it doubt- 
ful whether its original organization would have succeeded had the fundamental 
business situation been much more favorable. 

The membership of the Dark Tobacco Growers Association, widely scattered, 
composed in considerable part of humble and simple people of both races, was not 
selected but was solicited in a campaign marked by emotional appeals and on the 
part of some agents by promises going far beyond what might reasonably be expected 
to be accomplished. Almost the only common interest of the members, aside from 
the fact that they were all tobacco growers, was their discontent. It was inevitable 
that in such a group of 56,000 persons there would be some to whom sanctity of con- 
tract was of minor importance. It was of primary concern to the Association that 
its field force should devote much attention to educating the members in the pur- 
poses and possibilities of genuine codperation and in the members’ duties and re- 
sponsibilities to the Association. Although apparently only about fifty growers 
violated their contracts in respect to the 1922 crop, the Association seems almost at 
once to have adopted a stern policy of undiscriminating enforcement of the Asso- 
ciation’s legal rights against the members. The codperative leaders had induced the 
legislatures to give the Association new rights in the matter of liquidated damages, 
specific performance, and injunction and the Association seemed determined to show 
their appreciation of these legislative gifts by using their new legal weapons on every 
possible occasion. The Dark Tobacco Association was sweepingly successful in its 
litigation. The Association’s counsel upheld the codperative law and the contracts 
against all sorts of legal objections.** The Association’s field force became experts 
in gathering evidence to be used against individual contract violators. Unfortunately 
for the Association there was something in its methods and policies which instead 
of coercing the disloyal had the effect of alienating the friendly. The more suits 
for liquidated damages won by the Association and the more injunctions it obtained, 
the more members refused willingly to codperate. Perhaps no association can win a 
thousand law suits against its members and expect to survive. 

The Dark Tobacco Association, to a greater extent even than other associations, 
seemed to regard its function as that of organizing an army for conflict. The notion 
that because the Association had control of over one-half of the dark tobacco to be 
marketed it was in a position to exercise a monopolistic control over prices, especially 
to foreign buyers, was fallacious. The creation of the Association undoubtedly had 


** Among these cases in which the Dark Tobacco Association was victorious in a court of last resort are 
Potter v. Dark Tobacco etc. Ass’n, 201 Ky. 441, 257 S. W. 33 (1923); Dark Tobacco etc. Ass’n v. Dunn, 
150 Tenn. 614, 266 S. W. 308 (1924); and Dark Tobacco etc. Ass’n v. Robertson, 84 Ind. App. 51, 150 
N. &. 106 (1926). 
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an effect on the price of tobacco, raising it materially at least during the first year 
of its operations. The Association, befuddled by its temporary success, set prices 
which it refused to alter. This resulted in the necessity of holding over nearly 
one-quarter of the deliveries of the first crop handled by the Association and greater 
portions of subsequent crops with consequent delay in final settlement to members 
and pronounced dissatisfaction among members and their creditors. 

“Another consequence of the dependence upon supposed monopoly control was a 
sales policy which consisted essentially of waiting for foreign orders. The manage- 
ment apparently felt that since it had so much tobacco, foreign buyers would have 
to seek out the Association for their needs. On the contrary the unusually large 
crops produced in 1922-23 permitted foreign buyers to supply most of their needs 
elsewhere. The Association was caught with the surplus. It took the Association 
over two years to establish a foreign sales office. 

A powerful codperative association always raises the general level of prices for 
the commodities it handles. That means, of course, that it raises the prices for non- 
members as well as members. Non-members who sell outside the association get 
full payment at once, can make immediate settlement with their creditors, and can 
have the surplus, if any, for their various needs. The association member, on the 
other hand, gets only about half the price of his tobacco when he delivers it, and can- 
not expect to get the balance due him for nearly a year. The Dark Tobacco mem- 
bers had to wait more than a year for payments on their very first deliveries and 
had to wait several years for payments on some of the later deliveries. The enemies 
of the Association, particularly the local buyers and others whose business was 
directly threatened by the Association, doubtless circulated many misleading state- 
ments about the Association, but the dissatisfaction created by the Association’s own 
policies was what made the adverse propaganda so effective among members and 
their creditors. 

The Dark Tobacco Association not only made a mistake in thinking of itself 
as an organization for conflict and then made serious errors in its plan of campaign, 
but the membership of its army, as has already been indicated, was weak, it was 
disunited, and its leadership with some exceptions was inexpert. 

The Association was created on a machine-made pattern that took little account 
of tobacco problems in the Black Patch. The dark tobacco district is divided into 
five sections classified by the Department of Agriculture into (1) Clarkesville and 
Hopkinsville; (2) Paducah; (3) Henderson (stemming); (4) One Sucker; (5) Green 
River. Each of these districts produces a different type of tobacco. Each type has a 
particular market, and requires special treatment to meet the demands of its market. 
The only basis for handling these types together is that most of the tobacco of each 
type is exported. So far as the Association is concerned some types sold more readily 
than others and there was much friction within the Association because, as all types 
were pledged to secure large loans from the War Finance Corporation and the Inter- 
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mediate Credit Banks, the growers of some types felt that they carried the burden 
for growers of other types.’7 It might have been better either to have had five dif- 
ferent associations affiliated for certain purposes in one sales agency or, if there were 
but one association, separate financing for each pool. 

The creation of the Association on a ready-made plan resulted in the employment 
of too many high salaried executives and in a too hasty choice not only of the 
leading officers but of the subordinates. The Association had no opportunity to grow 
or to advance its own employees on the basis of experience. Charges of favoritism 
in the choice of personnel are so frequent and explicit as to leave no doubt as to 
their essential accuracy. The graders were not only inexperienced and untrained but 
were undoubtedly affected by the prevailing idea that tobacco prices were to be 
raised rapidly. There was much criticism that the grading was uneven. As buyers 
rejected or turned back tobacco the Association was obliged to regrade a considerable 
amount of what had been delivered to it with consequent irritation between the 
Association and the members. 

Particularly serious errors of judgment were made by the Association in the 
purchase and management of warehouses. Ten warehousing corporations were 
created by the Association which bought warehousing properties throughout the 
Black Patch for prices aggregating approximately $3,400,000, counting approximately 
$100,000 spent in improvements on the property. Payment was made partly in cash, 
partly by notes of the warehousing corporation, and partly by the issuance of pre- 
ferred stock and serial bonds by the warehousing corporation. The Association 
underwrote the payment of these securities and planned to retire them out of deduc- 
tions from sales of its tobacco. The Association guaranteed to the warehousing 
corporations the actual costs of operation on a non-profit basis as well as the interest 
on bonds, taxes, insurance, depreciation and dividends on the outstanding preferred 
stock. The Association planned to issue common stock to its members as the pre- 
ferred stock was retired. The members were to receive an amount of stock equal 
to the deductions from the returns due them. The Association seems to have paid 
extravagant prices for warehouse properties and to have established at least one-third 
more receiving stations than were actually necessary for the economical operation of 
the Association. Not only were some deductions of doubtful legality made from the 
amounts due the members but the total amount was so great that this added acutely 
to the dissatisfaction already existing because of the delays in making final returns. 

The dissentions and difficulties of the Association which resulted in the passage 
of the resolution of October 13, 1925, already mentioned, by which the members were 
released from the obligation to make 1925-26 deliveries was followed in 1926 by 
proceedings asking for a federal equity receiver for the Association. This petition 


* All types might be pledged as security for a loan which was distributed to members in proportion 
to the pledged tobacco. Some types would sell and others would remain. The sales would not reduce 
the loans enough to obtain a release of pledged tobacco. The Association could make no additional dis- 
tribution to any members until the loan had been repaid. 
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was denied after extended hearings, and the Association allowed to continue a plan 
of voluntary liquidation. Ultimately in 1927 the Court appointed a special master 
to examine the books of the Association in reference to certain contentions made 
against it, particularly involving the relation between the Association and the ware- 
housing corporations, but the Association was allowed to continue its liquidation 
and ultimately succeed in taking care of its secured creditors. Since the Dark 
Tobacco Association’s liquidation several other associations have been organized in 
the region but for the time being codperative marketing is not an important factor 
in the selling of tobacco in the dark tobacco district. 


Tue Tri-State AssociaTION 


The Tobacco Growers Coéperative Association of Virginia, North Carolina and 
South Carolina, often called the Tri-State Association, was incorporated February 9, 
1922, under the codperative law of North Carolina.'* Its nominal main office and 
the actual headquarters of its field service and legal department were at Raleigh, 
N. C. Its financial and administrative offices were in Richmond. 

Virginia, North Carolina and South Carolina produce about 4o per cent of the 
United States tobacco production. North Carolina alone produces about one-quarter 
of the total output in the United States. South Carolina is considerably less im- 
portant as a producer than the other two states. Production is concentrated in the 
central and south-central part of Virginia, in the north-central and eastern part of 
North Carolina, and in the northeastern part of South Carolina. Practically all of 
the production in the Carolinas and the principal production in Virginia is flue- 
cured tobacco, but Virginia also produces fire-cured, sun-cured and a small amount 
of Burley. About 45 per cent of the flue-cured tobacco is exported.’®* Most of the rest 
is used in cigarette manufacturing. Virginia dark-fired is grown chiefly for snuff 
and smoking tobacco, while Virginia sun-cured is largely used in chewing tobacco 
manufacture. The pressure for codperative organization in the Tri-State area, as in 
other tobacco regions, was due to the rapid drop in prices after the war and to 
dissatisfaction with the loose-leaf auction method of selling. The conditions of to- 
bacco farmers in all parts of the Tri-State area were not the same, however. Speak- 
ing generally, the flue-cured tobacco raisers probably were assured the best prices. 
Among the growers of the flue-cured types, tobacco from some localities brought fair 
prices even when general quotations were extremely low. The Tobacco Growers’ 


* Scanlon, (Tinley, Collaborator) Business Analysis of the Tobacco Growers’ Codperative Association, 
U. S. Dept. Acr. Circ. No. 100 (1929). This is an impartial and comprehensive statement made after 
a carefully planned and well-directed field study. Partly because the author’s study was begun before 
Mr. Scanlon’s report was available, and partly to check the report, the writer’s associates, without attempting 
to duplicate the research of the Department of Agriculture, spent several days in various parts of the 
Tri-State area. Our findings and conclusions agree in all essential respects with those of the Department 
of Agriculture experts. Reference is here made generally to Mr. Scanlon’s monograph as authority for 
many statements in the following pages. 

** A table showing exports of flue-cured tobacco, 1923-1932, is set forth in Knapp and Paramore, 
Flue-cured. Tobacco Developments under the AAA, infra, p. 328. 
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Association was set up on the same general model as other associations sponsored by 
Aaron Sapiro, especially the Burley Association. After a number of mass meetings 
at central points solicitors were sent out to obtain members in the three states. The 
objective was 50 per cent of the 1920 crop. By the end of 1921 the Association had 
obtained the necessary members. The total membership on July 1, 1922, was approx- 
imately 80,000. About half of these were in North Carolina, more than three- 
quarters of the remainder were in Virginia. The membership campaign continued 
as long as the Association was active so that by 1925 the Association had 95,970 
members of whom 46,060 were in North Carolina, 38,550 in Virginia and 11,360 in 
South Carolina. Since the members signed a five year contract, most of these 
contracts were still technically binding when the Association went out of business. 

Few aspects of the membership campaign were calculated to produce a closely 
integrated corporation of intelligent responsible members. The campaign for mem- 
bers was conducted to an unfortunate degree upon the basis of hostility to existing 
agencies dealing with tobacco. Many rash promises were made to the farmers them- 
selves, few of whom were fitted by experience, education, or economic condition to 
pass critically upon the claims of the Association’s solicitors. As in the case of the 
other tobacco associations the idea of monopoly control and the benefits to come 
from it were those most influential with the membership. In a subsequent inquiry 
made by the Department of Agriculture a great majority of growers interviewed 
stated that they had not only joined the Association to get better prices but that these 
prices should be obained by the Association’s setting prices and holding for these 
prices or otherwise assuring the members the cost of production plus a profit. Only 
a small minority seemed to realize the significance of supply and demand in 
determining prices. 

The economic and social conditions of tobacco farmers in much of the Tri-State 
area is sufficient to discourage any codperative organizers. Most of the farms are 
small and the percentage of tenancy is high. For the whole state of Virginia over 
25 per cent of the farmers are tenants, in North Carolina 45 per cent and in South 
Carolina 65 per cent. In some of the tobacco counties the percentage of tenancy 
exceed 80 per cent. In Virginia about 26 per cent of the farmers are colored, in 
North Carolina about 29 per cent, and in South Carolina over 52 per cent. The 
percentage of tenants who are croppers ranges from 32 per cent in Virginia to 41.2 
per cent in South Carolina. These percentages are higher in the most important 
tobacco counties. Illiteracy is high. When the Tri-State Association was organized 
the percentage of rural white illiteracy in the Tri-State area was about 10 per cent 
and the colored illiteracy more than 34 per cent. The proportion of those but little 
removed from illiteracy was higher. The low farm incomes and other unattractive 
features of farm life had tended to draw from the farms the more progressive 
elements. These conditions had important items of significance for the Association. 
Much of its potential membership was ignorant, individualistic, suspicious, inex- 

















AGRICULTURAL CoGPERATION IN ToBacco 317 


perienced in any kind of codperative endeavor, and wholly unfamiliar with the legal 
obligations required of a member of a codperative association. Even more significant 
was the fact that the financing of the cropper and other tenants by landlords, time 
merchants, and other creditors made it impossible for the grower to control the crop 
he raised.‘ The Association was thus deceived by the number of members into 
anticipating much larger deliveries than were in fact obtained. The members there- 
fore were peculiarly subject to control and influence by many of the very individuals 
and organizations which the Association in its membership campaign had particularly 
antagonized. It must not be assumed that all of the members of the Association 
were tenant farmers and croppers. In every county the Association had an appre- 
ciable number of progressive farmers, many of whom supported the Association to 
the end in spite of loss to themselves. On the whole, however, it seems that in many 
localities the leading farmers were largely inclined to stay out of the Association. 
It seems inevitable that such farmers will always stay out of a codperative association 
unless it can promise a greater variety of service to them than was true of the 
Tri-State Association. 

The folly of any policy based on the theory of monopoly control should have been 
apparent from the lack of control the Association had over the production of its own 
members. Even if this control had been an actuality the monopoly idea would have 
failed because of the increase of production by non-members. For example during 
the operations of the Association the production in Georgia alone, where the Asso- 
ciation was not operating, increased from about 6,000,000 pounds in 1922 to about 
40,000,000 pounds in 1926. 

The Association expected to receive 57 per cent of the 1922 crop, and on the 
basis of its membership it might have expected to receive a greater percentage of 
subsequent crops. In fact it received 35 per cent of the 1922 crop, 28 per cent of the 
1923 crop, 23 per cent of the 1924 crop and 15 per cent of the 1925 crop. Even allow- 
ing for the number of growers who could not control their own deliveries it is 
obvious that many members were violating their contracts even the first year. The 
number of violators steadily increased. The Association, partly at the instance of 
loyal members, adopted a vigorous policy of legal enforcement of contracts. Much 
information and considerable entertainment can be obtained from an examination 
of typical records of these suits.2° The net result of the enforcement activities of 


*Sce N. C. Cove (Michie, 1931) §§2480 et seq. as to priority of agricultural liens. See also Tob. 
Growers Coép. Assn. v. Harvey & Son Co., 189 N. C. 494, 127 S. E. 545 (1925). The problem is dis- 
cussed with numerous citations in Hanna, Law oF CoOPERATIVE MARKETING ASSOCIATIONS (1931) 245 
et seq. 

*° A common defense of members sued by an association on account of non-delivery of tobacco raised 
by the member was that they had not signed the marketing agreement. The writer has a report of an 
organization meeting in the Sycamore School House in North Carolina. The room was lighted by several 
lanterns with perhaps one lamp. Several of those present could not write their names so that the organizer 
was obliged to write the signature which the member authenticated with a mark. Some of the members 
later insisted that the organizer ran out of contract forms and had the illiterate members make their marks 
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the Association’s legal department was to increase dissatisfaction and contract viola- 
tion, encourage the members in all sorts of devices for avoiding contracts with the 
Association and to add to the Association’s expenses an amount much greater than 
the recoveries for liquidated damages.*? The experience of this and other associations 
in enforcing these five year sales contracts indicates strongly the advisability of 
allowing the members an annual withdrawal period. 

The Tri-State Association, like the Dark Tobacco Association, probably attempted 
to handle in one organization types of tobacco which should have been handled in 
separate associations or at least in separate pools having no responsibility for the 
financing of each other. 

Aside from the Association’s fundamental mistakes of basing too many policies 
on the notion of monopoly control and of grouping too many conflicting interests 
in one organization the Association was not well served in respect to its manage- 
ment. The division of executive offices between Richmond and Raleigh led to 
disunity and contributed to the extravagance. The salaries of several of the Asso- 
ciation officials were undoubtedly generous, even taking account of the magnitude 
of their tasks and the high salary schedules prevailing at that time. It seems in- 
credible that it was necessary to pay an annual salary of $45,000 to the general 
manager of the dark leaf department, $35,000 to the general manager of the bright 
leaf department, and two salaries of approximately $25,000 each to assistant managers 
of the bright leaf department. Something might have been said for paying one large 
salary to a single executive who was really the head of the whole organization, but 
no such person was employed by the Association. In this, as in certain other asso- 
ciations, there has been too much the feeling that if an executive is taken who has 
had at times a large income from speculative activities, his association salary must 
duplicate this speculative income. An able and experienced man who goes with a 
new organization should doubtless have some bonus by way of compensation for 
the risk of failure of the organization. Even this may be questioned since it 
diminishes the incentive upon the official to accept responsibility for the association’s 
future. Something doubtless may be added by way of salary to an official whose 
local prestige is powerful enough to swing important public support to a new enter- 
prise, but this prestige element is usually given exaggerated importance by organizers 
of new corporations. It was evident to any one who was intimately in touch with 
the Tobacco Growers’ Codperative Association and was at the same time acquainted 


on other pieces of paper. They charged that later he evidently had placed the signatures on the actual 


contracts. 

In the case of a suit by the Dark Tobacco Association against a member known as Sap Johnson, a 
negro, the defendant’s testimony was about as follows: 

“Yessuh, dat gentman come round gettin up de pool. I axed my white folks about it, and dey sayd 
that de pool was good. So I signs de contract. I didn’t read it—can’t do much reading, but I can write 
my name. Yessuh, my name is Frank Johnson, ‘but everybody hereinbouts, both white and black, 
inginerally calls me Saphead Johnson—so I up and signs the contract ‘Sap’.” 

**Some of these devices were fictitious leases and sales of the member’s land, including transfer to 


corporations created to own land and conduct farming operations on it. 
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with the personnel of the Department of Agriculture, that the Department of Agri- 
culture was paying much less than the Association for an equivalent ability. If the 
Tri-State Association could have filled most of its chief executive positions at about 
one-fifth the salaries with unknown but competent men drawn from the federal and 
state Departments of Agriculture, it might still have collapsed but not for the same 
reasons. 

Numerous details of the Association’s policies are subject to legitimate criticism 
although to some of these criticisms more or less plausible answers can be made. 
The Association acquired too many warehouses and paid too much for them. This 
was due in part to over-estimating the amount of tobacco which the Association 
would receive, in part to the program of buying all warehouses offered to the Asso- 
ciation at practically the owner’s own price in order to keep the good will of the 
local warehouse interests. 

A more damaging criticism of the Association relates to its decision to contract 
with private redriers to redry Association tobacco. Since the Association had spent 
so much money for warehouses that it did not feel able to own and operate its own 
redrying plants it felt, perhaps erroneously, that it could not be in a strong bargaining 
position in comparison with the manufacturers unless it was able to redry most of 
the tobacco delivered to it. The Association therefore made contracts with redrying 
plants owned and operated by some of its officers and directors. While the charges 
for redrying may have been only the customary charges in the region, the redrying 
corporations unquestionably made a large profit as a result of the Association’s con- 
tracts. The interest of the officers in these redrying plants was a real scandal and 
when it was discovered by the members contributed materially to the general dis- 
satisfaction. The redrying expenses, the deductions for warehousing, the financing 
and carrying charges aggregated such a high percentage of the amount received for 
the Association tobacco as to be in themselves almost conclusive on the point of 
managerial inefficiency. The expenses per 100 pounds increased each succeeding 
year except for 1925. Since the amount of tobacco redried increased from 31.4 per 
cent in 1922 to 80.3 per cent in 1923 a considerable part of this increase is due to the 
redrying expenses. On total sales of somewhat more than $98,000,000 the general 
overhead expenses were over $8,000,000, the carrying charges over $2,000,000, the 
redrying expenses about $9,500,000, making a total of all expenses of about $20,000,000. 
Since some of this expense should be allocated later for the tobacco sold by the 
receivers for the Association, perhaps the total expense figure charged against the 
Association sales should be reduced to about $17,000,000. Even so this represents a 
cost ratio of about 17 per cent on total sales. Obviously this charge would have to be 
radically reduced if the Association were to be regarded as a successful marketing 
organization. As a matter of fact by the time the Association went into receivership 
it was operating on a much more economical basis. 

The Association never succeeded in bringing about satisfactory relations between 
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itself and the larger manufacturers. For this condition the fault was doubtless not 
wholly with the Association. Some of the larger companies, influenced in part by 
the Association’s decision not to sell green tobacco to leaf dealers after 1924, refused 
to deal with the Association at all. The Association, in order to maintain its sales 
relations with certain other companies, was forced to make concessions in the way 
of storage of sold tobacco that were unfortunate financially for the Association and 
can only be defended on the ground of the Association’s necessities. 

The Association’s influence for proper grading of tobacco throughout the Tri-State 
area has been cited as one of its best achievements. There is no doubt that the Asso- 
ciation had a considerable part in establishing suitable grades. On the other hand 
some of the grades were only tentative, and a good deal of the tobacco was graded 
hastily and inaccurately. The tobacco turned over to the receiver contained a large 
number of stocks obviously overgraded. The return to members on the whole 
was materially under the valuation assigned to their tobaccos at the time of delivery. 
This was due in part to decreasing tobacco prices, but it was also explained to a 
considerable degree by the errors in the original grading. 

The mistakes and difficulties of the Association resulted during 1925 and 1926 
first in certain reforms in Association policies and then in an attempt to organize 
four new associations in the Tri-State area. Inability to obtain sufficient support 
either for the old Association or for new associations resulted in the Association’s 
failure to resist a petition for receivership brought mainly by those interested in the 
dissolution of the Association. The receivership was granted by the U. S. District 
Court at Raleigh June 19, 1926.2? Three receivers were appointed: James J. Pou of 
Raleigh, H. S. Ward of Washington, N. C. and Merton L. Corey of New York City, 
formerly a member of the Federal Farm Loan Board. Mr. Corey was the active 
executive in charge of the liquidation of the Association. The receivers after an 
economical and efficient administration during five years were able to pay all the 
Association’s debts in full with a small balance for the members. The receivers 
abandoned more than 800 law suits pending against members at the time of the 
receivership.?° 


* The receivers obtained ancillary appointments in other federal districts of the Tri-State area. The 
receivers for the Association were also appointed receivers for the warehousing corporations. 

* The report of the receivers concludes with an enumeration of the factors which brought about the 
ruin of the Tobacco Growers Codperative Associations. First comes mismanagement, under which several 
specific items are listed: 

(1) Too many employees; (2) excessive salaries; (3) unbusinesslike development of the trade; (4) re- 
drying contracts on which the officers profited; (5) too many warehouses purchased at unreasonable prices. 
Then, in order: disloyalty of members, opposition of warehousemen and speculative tobacco interests, in- 
adequate credit facilities, lack of understanding on part of farmers of the principles of codperative 
marketing, ineffective field information service, reliance upon legal remedies to enforce loyalty rather than 
reéstablishing the confidence of the members by correcting obvious faults in management, personnel, and 
policies, the generally bad economic condition of the farmers who relied too much on each crop and 
tended therefore to overproduce (in this connection it was asserted that the farm diversification program 
must be a corollary to any future codperative scheme which hoped to be successful), and failure of the 
business and banking interests fully to support the Association. 
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PresENT ProsteMs OF Tosacco CoOPERATIVES 


Codperative associations are not at present an important factor in tobacco market- 
ing in the chief tobacco areas. The codperative movement, however, still has impor- 
tant supporters in these regions, and there are many who believe that codperative 
marketing will be reéstablished.** Associations actually exist for all of the leading 
tobacco types and only need popular support to become active organizations. 

The sponsors of agricultural codperation at the present time have several im- 
portant advantages over the organizers of the 1921 associations.*® First, there are 
the important lessons taught by the experience of the Burley Association, the Dark 
Tobacco Association, and the Tri-State Association. Men are still available who 
served these organizations competently and who have now passed their apprentice- 
ship. Throughout the country also there are many individuals who have had suc- 
cessful experience as executives of codperative associations handling other agricul- 
tural commodities. While tobacco marketing has its own peculiar problems there 
are many common elements in the management of a tobacco association and a wheat, 
a cotton, or a fruit organization. Furthermore, among the students of codperative 
marketing in universities, especially men engaged in graduate research, may be found 
valuable candidates for positions in the associations. The American Institute of 
Coéperation with its annual sessions and its summer schools has contributed ma- 
terially to the training of agricultural leaders. No one who has attended the meetings 
of the American Institute of Codperation and other agricultural organizations for a 
period of as much as fifteen years can fail to be impressed by the difference between 
the programs of the earlier day and those of the present. The speakers at a farm 
congress in 1920 would almost certainly have included a number of professional 
friends of the farmer whose speaking time would be devoted to denunciations of 
Wall Street, the packers, the tobacco manufacturers, the millers, and the railroads. 
While denunciatory eloquence on behalf of the farmer still exists at farm meetings, 
such representative gatherings as the American Institute of Codperation are now 
devoted exclusively to economic, managerial, and technical problems of the various 
associations. 

Not only does the codperative movement at the present time have a better pro- 
gram and better trained leaders than it had in 1921, but the individual farmers, partly 
as a result of the codperative movement itself and partly as a result of general educa- 
tional endeavors along codperative lines, are much better fitted to be codperators. 
The organization of a particular codperative association depends so much on local 
factors that general prescriptions must be taken with no illusions as to their uni- 
versal application. Certain criteria, however, do appear from the codperative 
experience of the past ten years. A codperative association for one of the chief com- 
modities cannot be acceptably founded on a monopolistic basis. That means that it 


Corey, Market Control vs. Sound Business Management (1928) 2 Codp. MarKETING J. 215; A Re- 
ceiver’s Post Mortem, ibid. 9. 
* Nourse, The Future of Codperation (1928) 2 Codp. MarKETING J. 15. 
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is not necessary for the association to control any particular amount of the crop. All 
that is required is that the association obtain sufficient support so that its overhead 
will not be unduly burdensome on the commodity handled. Such an association 
should stress services other than mere selling. In the case of tobacco associations, 
assistance to the farmer in putting the tobacco in an acceptable form for sale and 
dependable grading are of prime importance. A tobacco association should not only 
make no effort to obtain as members all tobacco growers but it should establish 
certain minimum qualifications for membership so that membership would be con- 
sidered a privilege. The association however should be willing to handle non- 
member tobacco. So long as the tobacco handled for non-members does not exceed 
that handled for members the association does not imperil its codperative status for 
tax and other purposes. 

Contracts should allow the members several options. Some farmers are in such 
fortunate circumstances that their tobacco always commands the top price for a 
particular crop. Such men usually lose by blanket pooling operations. Their sup- 
port can be obtained only if they have the right to have the association sell their 
tobacco on an agency contract. In some cases, the personal situation of a farmer 
irrespective of the control over his crop by creditors is such that in some years it is 
essential that he be paid for his crop as soon as it is harvested. The association’s con- 
tracts should permit the member this privilege. The variety of membership contracts 
should not greatly diminish the association’s bargaining power, assuming the asso- 
ciaation has a respectable volume of tobacco under its control. Whatever the type of 
contract, provided it is for three or more years, the members should have the right of 
withdrawal by giving appropriate notice to the association during a certain period 
each year. While some of the most successful codperative associations, notably those 
handling citrus fruits in California, are federations of local codperative corporations, 
the type of codperative best suited to the tobacco codperatives seems to be one dealing 
with a particular type of tobacco in a definite geographical crop area. Such asso- 
ciations will have many common problems. It may well be that a group of such 
associations can create several subsidiary corporations to render common service for 
all of them. Among such corporations might be a central management association, 
a central domestic selling agency, and a central foreign selling agency. A codperative 
association organized on a substantial basis at the present time would likely obtain 
financial support from local banking interests, but even if it did not it would have 
little difficulty in taking care of its financial requirements. The Farm Credit Ad- 
ministration now operates two sets of financial institutions, the twelve Intermediate 
Credit Banks and the twelve Banks for Coéperatives with a Central Bank for Codp- 
eratives, whose resources are directly available to codperative associations. Besides 
these the Production Credit Corporations, also under the direction of the Farm 
Credit Administration, are available to the individual farmers through local produc- 
tion credit associations. Rates of interest on all agricultural loans are low. What- 
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ever the farmers’ difficulties it may be confidently asserted they are not due to lack 
of credit. 

The two most serious problems of the Southern tobacco farmer which, if not 
solved, are calculated to wreck any codperative association, however well managed, 
are diversification of crops and production control. 

Crop diversification in some tobacco areas is exceedingly difficult of accomplish- 
ment. Much tobacco land is of little value for any other crop. Even when the land 
could be otherwise adapted the farmer often has neither the skill nor the capital, to 
say nothing of the inclination, to do any other type of farming. He may have so 
little land that his only chance of obtaining any kind of a livelihood is in devoting 
all the land to tobacco, because if the land were used for a food crop it could not 
produce enough to make the effort worth while. Nothing short of an agricultural 
revolution in certain Southern tobacco areas can bring about a tolerable situation for 
the tobacco farmer. Perhaps some sort of codperative effort in production is not 
beyond the bounds of possibility. The fact that the land is owned in larger units 
than the actual units of individual farming operations makes reforms looking toward 
diversification somewhat easier than if there were less tenancy. Responsible leaders 

_in the Southern states have been occupied at intervals for 300 years with the matter 
of inducing tobacco farmers to raise more food crops. Perhaps never has so much 
intelligence and energy been displayed as at present in soil surveys and other efforts 
looking toward a decrease in the Southern farmers’ dependence on tobacco and 
cotton. While the millennium is not expected tomorrow it is not too much to hope 
for a significant betterment over existing conditions. 

Production control, which is tied in with the question of diversification, is the 
nub of the whole agricultural problem. Until recently practically every codperative 
and governmental effort to raise the price of farm products has carried with it an 
invitation to increase a surplus which is already a hopeless burden on the market. 
The present plan is for the federal government by subsidy, contract, and taxation to 
attempt to restrict production of the principal commodities including tobacco to an 
amount which the market seems likely to absorb. This tendency to leave production 
control to the government is itself decreasing the importance of codperative asso- 
ciations. If a combination of production control with a tariff on agricultural prod- 
ucts insures high prices to the farmer the significance of marketing operations 
diminishes. To the codperative association is left then only servicing operations, 
mostly local in character. The subject of production control as applied to tobacco 
is much too complex to be treated in this brief survey of agricultural codperation in 
tobacco. The activities of the short-lived Federal Farm Board were centered largely 
in the codperative association. Its successor, the Farm Credit Administration, has 
continued and enlarged governmental facilities for enhancing codperative operations. 
On the other hand, the Agricultural Adjustment Administration, which for the time 
being is perhaps of greater significance in production and marketing, has operated 
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almost wholly without reference to the association.*® In spite of frequent assertions 
by governmental officials and others to the contrary, the popular opinion seems to 
be growing that the chief farm policies of the administration are not calculated to 
stimulate agricultural codperation. It is easy enough to define possible alternatives. 
Whether this popular opinion is accurate and if so, whether present policies represent 
the tendency of the future are points about which at the moment prophecy is 


particularly hazardous.?? 


* Tobacco is one of the six basic agricultural commodities affected by the provisions of the Agricultural 
Adjustment Act of May 12, 1933. The AAA has undertaken the reduction of acreage and production of 
tobacco by separate plans for each of six groups of types. The first plan applied to cigar binder and filler 
tobacco and was made applicable to four districts. It covers a three year period and proposes to bring 
about (1) a reduction in acreage in 1933, 1934, and 1935 to approximately one-half of the 1932 level, and 
(2), at some time during the period, a diversion to non-commercial uses of old stocks of low grade 
tobacco to the amount of approximately one-half of one year’s crop. A base tobacco acreage is established 
for each farm included in the program and from this base average a reduction of 50 per cent is required 
in 1933 and an option obtained on an equal acreage for the years 1934 and 1935 which the AAA may 
exercise wholly or in part. Producers who codperate will receive two cash payments for each acre of 
required reduction, the first to be made on presentation of proof of reduction of acreage and the second 
on proof of fulfillment of the other terms and conditions of the contract. The first payment in each 
district is 20 per cent of the average fair exchange value of the production of one acre of tobacco in that 
district. The second payment is equal to 40 per cent of the average returns received by the individual 
growers for the tobacco produced in 1933. One-half of the acreage taken out of tobacco may be used 
for food crops or for feed crops for home consumption on the farm. The benefit payments are financed 
by a processing tax according to the chart below. 

A slightly different plan was devised for the two cigar-wrapper districts. Since supplies of the Georgia- 
Florida types were larger than the Connecticut Valley type, these growers were given payments for leav- 
ing from 20 to 25 per cent of the 1933 crop in the fields. Most of the shade tobacco production will be 
controlled through trade agreements with an allocation of acreage to individual growers. 

Individual plans were worked out for the Burley, Maryland, dark air-cured, flue-cured, and fire-cured 
tobacco types by which rental and benefit payments are made for voluntary reductions in acreage, in no 
case exceeding 30 per cent of the average production for 1931, 1932, and 1933. ‘The producers were 
asked to sign agreements curtailing production in 1934 and 1935. For a discussion of the flue-cured 
tobacco marketing agreement and production adjustment contract, see Knapp and Paramore, op. cit. supra 
note 18a, infra, p. 325. A tax was levied beginning October 1, 1933, on tobacco first processed for 
domestic consumption, as follows: 

Processinc Tax (cents per pound). 


Type farm sales weight with stem stem removed 
SRORMEEED Che eh eo eicr sous kuse eh aeae 3.0 3.75 5.0 
MILE ee oe an aan ahaa Sena ess sie oe sls 1.7 1.8 2.4 
SNIET MGB CE Gon Gisinneocninb ner chea ress <s 2.0 2.3 3. 
REMI co apie ical pine be aes ese iso 6 20a 4.2 47 6.1 
0 IME re er ees 2.9 3:2 4.1 
rT ern eee 3.3 3.8 5.1 


Although the tobacco program had the support of the great majority of growers, nevertheless, there 
are still a number of non-coéperating producers. In April, 1934, Representative J. H. Kerr of North 
Carolina introduced in Congress an emergency plan to penalize non-codperation. Under his plan, a tax 
of 25 per cent of the market value would be levied on all tobacco sold for the period of the rental and 
benefit programs. Farmers who have joined in the voluntary plan would be issued tax-payment warrants 
for the amount of their allotments. The Kerr Bill (H. R. 9690) was enacted on the closing day of the 
session, June 18, 1934. For a discussion of its provisions, see Cavers, Production Control by Taxation, 
infra at p. 349. 

*In 1933 there were still 21 tobacco codperative associations with an estimated aggregate membership 
of 54,000 doing a gross business of about $10,000,000, approximately one-half of one percent of the 


1932 crop. 











FLUE-CURED TOBACCO DEVELOPMENTS 
UNDER THE AAA 


Joszruw G. Knapr* anp L. R. Paramoret 


Flue-cured tobacco like cotton has often been produced under the vestiges of the 
plantation system, and in fact is frequently produced in connection with cotton.’ It 
is a cash crop of high acre value with the speculation incident thereto.? It is produced 
under conditions of high cost—not infrequently amounting to more than $100 per 
acre. Much labor is required, and the “cropper-tenant” system under which the land- 
lord “furnishes” everything but the labor and half the fertilizer has flourished. The 
tobacco farmer and cropper like the cotton farmer and cropper has generally paid 
heavy toll to the supply merchant who has supplied goods and fertilizer for “mak- 
ing” the crop at “time money rates” which have often been more than 30 percent per 
annum.3 

The weak marketing position of flue-cured growers has been stressed by many 
writers. Dr. T. J. Woofter, in his book The Plight of Cigarette Tobacco states: 
“Flue-cured tobacco is produced by thousands of farmers many of whom are tenants 
and Negroes. They are in a weak marketing position because of debts maturing 
when the crop is cured. This weakness is accentuated by the fact that tobacco, to be 
held, must be redried soon after curing. While tobacco is a high per acre value crop, 
the costs, especially the labor costs, are also high, and these costs (per pound) tend, 
within limits, to fluctuate inversely with the yield per acre. Furthermore, the quality 


*B.S., 1922, M.A., 1923, University of Nebraska; Ph.D., 1929, Stanford University. Member of staff, 
Institute of Economics, 1926-1929, Associate Agricultural Economist, in charge of agricultural marketing 
investigations, North Carolina State College since 1929. Author: The Hard Winter Wheat Pool—An 
Experiment in Agricultural Marketing Integration (University of Chicago) 1933; co-author, with Dr. E. G. 
Nourse: The Codperative Marketing of Livestock (Brookings Institution) 1931. [Since the submission of 
this article, Professor Knapp has been appointed Senior Agricultural Economist, Codperative Division, Farm 
Credit Administration —Ed.] 

+ B.S., 1931, North Carolina State College. Assistant Extension Economist, North Carolina State College. 

Appreciation for helpful assistance is here expressed to Dr. G. W. Forster, Head of the Department of 
Agricultural Economics, North Carolina State College, and to Mr. E. Y. Floyd, Tobacco Extension Spe- 
cialist, North Carolina State College, in charge of the Tobacco Adjustment Program in North Carolina. 

* The social condition of flue-cured tobacco growers has been indicated to a certain extent in the article 
by Dr. Rupert B. Vance, Human Factors in the South’s Agricultural Readjustment, supra, p. 259, which 
considered more specifically the problems of cotton growers. 

* The following comparison is of interest in this connection. In 1930 the total acreage of 2,111,600 
acres of tobacco (all types) had a farm value of $212,467,000, while 45,091,000 acres of cotton had a 
farm value of $659,032,000. 

*See Wooten, The Credit Problems of North Carolina Farmers, N. C. Acr. Exper. Sta. Butt. 27% 


(1930) 13. 
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of the product and hence the price, also varies inversely with the yield so that the 
farmer never knows exactly what he is producing, what the demand for his product 
is likely to be, or what his chances for profit are. With these handicaps and the 
tendency to over-produce, the farmer is in a very weak marketing position.”* 


THIRTEEN YEARS OF DiscoNTENT 


For the past thirteen years flue-cured tobacco growers have been generally dis- 
satisfied with prices5 When farm prices of flue-cured tobacco fell from approx- 
imately 45 cents per pound in 1919 to approximately 21 cents in 1920, the farm value 
of the crop decreased from $213,651,000 to $132,440,000, and much grumbling was 
heard from farmers. Many owners lost their farms, and tenants were placed on 
decidedly lower standards of living. Supply merchants were unable to collect bills, 
and many were forced out of business. The farmers blamed much of the difficulty 
on the auction method of marketing which, it was claimed, put them at the mercy 
of the big tobacco companies. Aided by the philosophy of Aaron Sapiro the farmers 
made a direct attempt to revolutionize the marketing system by forming the Tri-State 
Tobacco Association early in 1922. The purposes of the association appeared to meet 
the demands of farmers, but the aims did not materialize. Lack of continuous sup- 
port from farmers due to management methods which impaired confidence, and 
opposition from the tobacco companies and auction markets so handicapped the asso- 
ciation that it was forced into the hands of a receiver in June, 1926. The Tri-State 
Association proved to be just another episode in the history of flue-cured tobacco 
which was significant chiefly in showing the extent of the problem.® 

From the standpoint of the farmer the year 1927 was the best year since 1919.” 
In 1930 the annual value plunged approximately 30 million dollars. This was fol- 
lowed in 1931 by a further decline in value amounting to approximately 47 million 
dollars, or a decrease of 46 per cent. The season of 1932 brought no relief when 
measured in terms of total farm value. It is true that average farm prices increased 
from 8.8 cents in 1931 to 11.6 cents in 1932, but because of a short crop the position 
of the tobacco farmers was not improved. The 1932 crop sold for 14.5 million dollars 
less than the 1931 crop, a decline in farm value of 26 per cent. 


* WoorTer, THE Pticut oF CiGARETTE ToBacco (1931) 24. 

* However, in some years during this period, flue-cured tobacco has been relatively a profitable crop. 

*See Hanna, Agricultural Coéperation in Tobacco, supra, p. 315, for the history of this association. 

* The annual farm value of flue-cured tobacco from 1913 through 1932 is here given as shown by the 
United States Department of Agriculture figures: 


Year Value Year Value 

SOIR S esa sicche ees uceanssee $ 51,752,400 |) SS ee an $120,785,600 
DORN E5464 as.ee tunes aoe ae 31,120,200 YO ee eee ee eee 94,456,800 
ee eee eer ee err ree 32,760,000 RUS ask Gea RE Os SeaGeages 115,020,000 
SOM cas SSR EAKE a Sho eRe'S 50,027,000 BSB Mou ck coca meas swe tone 139,464,900 
EDIO. Ch banshassuneeen ase ear 109,434,000 RORY ia siotn Sashauoeeiuesicws 147,354,000 
BN oe i's VS ien hs ats ae wane 167,075,300 RODEN os onc wane aa 5a 6a SA iets 130,975,000 
es eee ee ae 213,651,200 1 PRS res pee ere eer ee 134,960,000 
SND soe sb Gb as suanOhaweee eee 132,440,000 UO 5G sb ios ssthickew bea ean 103,713,120 
Oe Tee ae rt aa ae 78,577,200 BUNA cates ckes sek ait ee eek 56,522,195 


ORR So cae hse se saeoo es ke a's 112,988,800 “CS Se aoe Se Ereerse eye tics 41,992,464 
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With the precipitous decline in tobacco prices in 1930, growers with the support 
of the Federal Farm Board again started a movement for codperative marketing. In 
South Carolina an association was set up which operated for one year. In North 
Carolina and Virginia, after considerable organization effort, it was decided that 
ample volume was not available to insure the success of operation. During the 1931 
and 1932 marketing seasons farmers were apathetic to organization. Blind hope had 
taken the place of militant discontent. 


StaTIsTICAL PosiTION oF FLuE-Curep Tosacco 


Before going further it is necessary to consider the importance of flue-cured to- 
bacco in the tobacco industry, as a basis for understanding the conditions in the 
summer of 1933. Flue-cured tobacco is produced in specialized areas of which the 
major portion is located in five states. During the five-year period, 1928 to 1932, the 
distribution of the farm value by states was: North Carolina 71.9 per cent; South 
Carolina 9.9 per cent; Virginia 8.7 per cent; Georgia 8.9 per cent; and Florida .6 per 
cent. 

Tobacco is divided by the United States Department of Agriculture into eight 
classes and twenty-five different types, many of which are enough unlike to be 
classed as separate commodities. Flue-cured tobacco, which is largely used for 
cigarettes, is by far the most important class.* In 1930 flue-cured tobacco represented 
53-4 per cent of the total tobacco acreage in the United States; 52.5 per cent of the 
total production, and 48.8 per cent of the total value. The following figures indicate, 
by five-year intervals, the importance of flue-cured tobacco in the industry since 1913. 


Tue Position oF Fiue-Curep Tosacco 1n THE Tosacco INpusTRY 1913 TO 1932* 





YEars 


Total Tobacco 

Total Acreage 
Flue-cured ‘Tobacco 
Total Tobacco 
Production 

Total Production 
Flue-cured Tobacco 
Total Farm Value 
All Tobacco 

Total Farm Value 
Flue-cured Tobacco 
Per Cent Flue- cured 
Acreage is of Total 
Acreage 

Per Cent Flue- cured 
Production is of 
Total Production 
Per Cent Flue- cured 
Farm Value is of 
Total Farm Value 


Acreage 





(In million pounds) |(In million dollars) 
1913 to 1917.) 1,348,140 ; 471,100 | 1,090.6 | 248.8 | $158.1 | $ 55.0 
1918 to 1922.] 1,699,220 | 771,520] 1,330.3 | 369.5 | 319.3] 140.9 
1923 to 1927.| 1,698,460 | 852,430 | 1,327.8} 460.0] 247.5} 123.0 
1928 to 1932.} 1,882,360 |1,002,180 | 1,439.1 | 635.0] 203.2 93.3 | 53.2 | 44.1 | 45.9 


Average for 
20-year period] 1,657,045 | 774,307 | 1,297.0] 428.0] 232.0] 103.2 | 46.7 | 33.0 | 44.5 
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*Data derived from United States Department of Agriculture publications. 


The acreage and production of flue-cured tobacco has increased consistently over 
the twenty-year period beginning in 1913. The calculations are based on five-year 


averages which eliminate variations due to poor crop years. While the acreage and 
®* The location of the chief flue-cured tobacco producing areas in the United States is indicated on the 
map, supra, p. 296. 
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production increased throughout the period, farm value, as already noted, did not. 
Although the acreage of flue-cured tobacco increased relative to all tobacco for the 
five-year period (1928-1932) the farm value of flue-cured tobacco relative to all tobacco 
fell off. 

Two main factors have been largely responsible for the steady increase in the 
production of flue-cured tobacco; increased domestic consumption and increased 
exports. 

In 1900 the per capita consumption of cigarette tobacco in the United States was 
approximately 2.65 ounces. By the year 1910 this had risen to 5.3 ounces; by 1915, to 
10.66 ounces; by 1920 to 24.8 ounces and by 1929 to 44 ounces. The peak in per capita 
consumption was reached in 1929, and since that time there has been a slight decline 
in the per capita use of cigarette tobacco. This decrease has been commonly at- 
tributed to the effect of the depression, but it may be that the saturation point has 
been reached unless new users can be found.® 

Exports increased steadily from 1923 to 1930 except for two years, 1924 and 1926. 
In the year 1931 exports fell off 34 per cent. During the ten-year period, 1923 to 1932, 
the total exports represented 51.8 per cent of the total production. These figures 
indicate the great importance of exports in the flue-cured industry. 


Total Exports of Total Production of Per Cent Exports 

Flue-cured Tobacco Flue-cured Tobacco are of 
YEAR (In million pounds) (In million pounds) Production 
RE ee pera 266.0 580.7 45.8 
errr Sere 207.5 437-3 47-4 
errr ere 324.4 575-1 56.4 
aS Vi ddknsteakeeteas 288.7 560.1 51.5 
ere er err re 328.9 718.8 45.8 
DR srs ee iewecdewhsnes 413.9 739.1 56.0 
BERD saeco sieeeeein's 429.9 749.8 57:3 
DP idin ek pened ines xss 432.7 864.3 50.1 
DR iiss kis stateecunas 285.5 669.2 42.7 
BG Area rikdenssuss aes 270.0 376.2 71.8 
WEE babskskysensenns 324.8 627.1 51.8 


A more general picture of the flue-cured tobacco industry for the period 1920 to 
1932 is given in the following series of index numbers based on the year 1926. 


* The recent demand for reduction of the federal excise tax on tobacco products has been based on the 
theory that lower taxes would permit lower prices to consumers of tobacco products and that increases in 
consumption would follow decreased prices. The theory would be valid (granted that retail prices were 
considerably lowered) if tobacco were out of reach of consumers’ ability and willingness to pay, and if the 
demand for flue-cured tobacco products was not inelastic, a condition where consumers are not responsive 
to small changes in prices. 
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“Big Four” 
Year Supply Disappearance Farm Prices Net Earnings” 
BQO Nori serene eles 92 82 82 57 
DN Schaar nhera neg ewa 84 5 85 72 
EES a owen te eC etree 83 74 113 80 
RPK Sirataetueseasens IOI 100 87 79 
RVR Rei s:3 Svein Malate eters go 82 88 88 
BGS es ence ddcinvaeivad 102 105 78 07 
Ee per eer 100 100 100 100 
eee ree 106 112 83 104 
| eer ee 118 129 69 108 
MK aweaveeseeasecnuns 123 134 71 122 
Bs kb ce eee ekcnnnes 134 142 56 149 
1 Caren O Ome ocr ee 122 108 33 157 
TQ seis ote trey oocyte sveieress 99 103 45 148 


Computed from data of U. S. Department of Agriculture, except for “ ‘Big Four’ Net Earnings” which 
were available in trade publications. 

These index numbers show the mounting supply and increasing total consump- 
tion as shown by “disappearance” through 1930; the continuous growth of company 
earnings and the irregular decline in farm prices. A more detailed view of the 
flue-cured industry during the years 1930, 1931 and 1932 and in the summer of 1933 
is shown by the following table: 


Total Total “Big Four” 

Produc- Total Disap- Stocks Farm Net Earnings” 

Year tion Supply pearance July 1 Value (Calendar Year) 
(Million Pounds) (Million Dollars) 

ee 864.3 1,463.6 786.8 599.3 103.7 105.2 
ee 669.2 1,346.0 600.8 676.8 56.5 110.6 
TORO 50%: 376.2 1,121.3 543-1 745.2 42.0 104.6 
eee 591.2* 578.2 er 57-7 


* Estimated (July 1) U. S. Department of Agriculture. The final figure, 708.5, greatly changed the 
statistical situation. 


These figures support the contention of the growers that conditions were ruinous. 
Within two years the total farm value of flue-cured tobacco fell approximately $62,- 
000,000, or $20,000,000 more than the 1932 value of the crop. The burden on the 


* “Big Four” is a term commonly employed to refer to the American Tobacco Co., Liggett & Myers 
Tobacco Co., P. Lorillard Co., and R. J. Reynolds Tobacco Co. The net earnings of these companies were 
selected as a basis for comparing the financial status of the processing with that of the producing branches 
of the industry because of the fact that they represent the largest purchasers of flue-cured tobacco for 
domestic manufacture. Other types of tobacco, however, are employed in their products, and any state- 
ment as to their profits must, of course, be regarded as reflecting that and other factors in the industry 
distinct from the market prices of flue-cured tobacco. 

* W. G. Finn of the Agricultural Adjustment Administration in the hearings on the Flue-cured Tobacco 
Marketing Agreement, Sept. 21, 1933, presented data to show that, when farmers’ gross receipts for all 
types of tobacco are added to the profits of 34 leading manufacturers, 70 per cent of that total in 1923 
represented farmers’ gross receipts, while by 1932 this percentage had fallen to 32 per cent. 

* See note 10, supra. 
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growers was not lightened by knowledge that in those two years the net earnings 
of the tobacco companies showed no decline. During these three years, 1930, 1931 
and 1932, total production of flue-cured tobacco diminished appreciably, as did total 
supply. Total disappearance (exports and domestic consumption) also fell off. 
Stocks on hand by domestic manufacturers as of July, however, showed increases 
each year. Because of the light 1932 crop, 1933 stocks had fallen in July to 578.2 
million pounds, a condition which augured a more favorable price condition for 1933 
in view of the prospective 1933 crop which was estimated at that time at 591.2 million 
pounds. 
First STEps IN THE Fiug-Curep ProcraM 


The Agricultural Adjustment Act was passed on May 12, 1933, for the purpose of 
establishing and maintaining “such balance between the production and consump- 
tion of agricultural commodities, and such marketing conditions therefor, as will 
reéstablish prices to farmers at a level that will give agricultural commodities a pur- 
chasing power with respect to articles that farmers buy, equivalent to the purchasing 
power of agricultural commodities in the base period.”!* The base period for tobacco 
was from August, 1919, through July, 1929; for all other commodities listed in the 
Act, from August, 1909, through July, 1914. 

Under the Act provision was made for reduction in production through rental or 
benefit payments to producers who would codperate in a reduction program.'* Other 
provisions of the Act provided for marketing agreements between the Secretary of 
Agriculture and “processors, associations of producers, and others engaged in the 
handling, in the current of interstate or foreign commerce of any agricultural com- 
modity or product thereof. . . .”!° and for the issuance of licenses by the Secretary 
of Agriculture, “as may be necessary to eliminate unfair practices or charges that 
prevent or tend to prevent the effectuation of the declared policy and the restoration 
of normal economic conditions” in handling of agricultural products in interstate 
and foreign commerce.’® Funds for carrying on the program were to be derived 
from processing taxes. 

A Tobacco Section was set up soon after the Agricultural Adjustment Adminis- 
tration (AAA) began to function, and work was begun on ways and means to help 
the tobacco grower under the provisions of the Act. Dr. G. W. Forster, Head of the 
Department of Agricultural Economics of North Carolina State College, was called 
to Washington early in July to prepare a preliminary program for flue-cured tobacco. 
Dr. Forster’s plan, which was tentative in nature, provided for a system of three 
payments to those growers who would agree to reduce their acreage in accordance 
with the requirements of the AAA. The first payment was to be made after the con- 


* 48 Stat. 32 (1933), 7 U.S.C. A. (Supp.) §602. 

™ 48 Stat. 34 (1933), 7 U. S.C. A. (Supp.) §608 (1). 
* 48 Stat. 34 (1933), 7 U.S. C. A. (Supp.) §608 (2). 
* 48 Stat. 35 (1933), 7 U. S.C. A. (Supp.) §608 (3). 
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tract had been accepted; the second, upon proof of compliance by the growers; and 
the third, after the crop had been marketed. 

Although the AAA had started its consideration of a production reduction plan 
the opinion was general that no action would be taken on the matter with reference 
to the current season. There seemed to be no urgent necessity to plow-up part of 
the 1933 crop as had seemed imperative for cotton. The attitude of the Tobacco 
Section was well expressed at the meetings of the American Institute of Codperation 
held in Raleigh, July 23-27.17 Dr. J. B. Hutson, in charge of the Tobacco Section, 
took the position that the statistical situation of flue-cured growers was somewhat bet- 
ter than that of producers of other types of tobacco, and for that reason consideration 
was being given to other tobacco growers first. It was assumed that a reduction pro- 
gram would be worked out for the 1934 crop but that little could be done for the cur- 
rent crop except perhaps through marketing agreements of one form or another.?™ 
Dean I. O. Schaub, Director of Extension Service for North Carolina, pointed out that 
flue-cured tobacco growers would welcome suggestions on how they could benefit 
under the AAA. Dr. Hutson indicated the general possibilities of action for the current 
crop but held that proposals would have to come from the growers. Dean Schaub’s 
view was that the government should take the lead under the provisions of the Act; 
Dr. Hutson’s view was that a plan, to be effective, would have to come from growers’ 
demands and in fact be a joint plan. Mr. Chester Davis, then Chief of the Produc- 
tion Division of the AAA and now Administrator, amplified Dr. Hutson’s attitude 
by saying: “We want to avoid being placed in a position where we can develop a full 
grown plan and come out and say to you ‘Here it is.’ . . . We think we are going to 
go further safely if we do not go too far in front of the army and get shot from 
behind.” 

Dean Schaub, although indicating cordial agreement with this view, urged the 
necessity for action before December 1 when tobacco growers’ commitments are 
made. Dr. Hutson recognized the need for decision before that date. Dr. Forster 

™ The discussion which follows is based largely on material which will be available in the Ninth 
Annual Proceedings of the American Institute of Codperation, now in press. An entire session was 


devoted to the problem of the relation of an adjustment program for tobacco to the codperative marketing 
of that crop. 

Dr. Hutson stated: “In starting our work on tobacco some two months ago, we considered the 
situation with respect to each group of types. We did not proceed far before it was concluded that the 
situation was far more critical in the case of the cigar group than in the case of the other types. . . . The 
situation with respect to Burley appears to be critical this season. Most other types are somewhat more 
favorably situated. It will probably not be advisable to develop plans that will arrest the production of 
any of these types this year. . . . There remains insofar as the 1933 crop is concerned the possibility of 
keeping the surplus off the market through trade agreement or of paying growers to divert it to non- 
commercial uses. We are of the opinion at present that any plans under which growers would receive 
payments to withhold any surplus from the market or divert it to non-commercial uses would also 
provide for an acreage reduction next year. . . .” Later in the discussion which followed the presentation 
of the paper Dr. Hutson called attention to the fact that “the [flue-cured] crop this year plus the carry- 
over is about equal to or perhaps slightly larger than the crop of last year plus the carry-over from the 
previous year. Considering the times, considering the exchange and the fact that over half the tobacco is 
exported, it is, I should say, comparatively favorably situated.” 
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then proposed that county associations of farmers meet to express their sentiments, 
and Dean Schaub proffered the services of his organization for this purpose. 
It will be noted that the sentiment of the farmers was soon expressed, and in no 
uncertain way. 
Tue Crisis 1s Aucust AND SEPTEMBER, 1933 


The first rumblings of discontent among flue-cured tobacco growers over the 1933 
situation occurred on August 1 when the Georgia auction markets opened with 
prices a little higher than obtained in 1932. Protests were filed with the AAA both 
by growers and state officials. Governor Talmadge wired President Roosevelt, “To- 
bacco Belt almost dependent on a living price for tobacco this year to avoid disaster.” 
Ten days later the South Carolina markets opened, and the discontent spread north- 
ward. As prices continued lower than growers’ expectations the stream of protests 
and resolutions to the AAA grew rapidly. Prices ruling in Georgia and South 
Carolina caused much uneasiness among North Carolina growers where the markets 
were scheduled to open on August 29. This anxiety was intensified during the last 
week in the month by a slump to a new low level in the southern markets. The 
average price paid up to that time had been about 10 cents per pound, or approx- 
imately 7 cents under the amount generally estimated as “parity” under the provisions 
of the Agricultural Adjustment Act. 

The month of August was a period of mobilization for North Carolina tobacco 
producers. Early in the month word was given out that there was little prospect of 
a processing tax being applied on flue-cured tobacco during 1933. According to the 
newspapers, “The tobacco manufacturers and buyers of the export trade will be 
expected to raise prices to growers without the compulsion of the processing tax 
except as a threat for next year.” The growers were not willing to leave it to the 
buyers. They wanted a definite program for raising prices. On August 4, Dr. 
Forster issued a statement to the effect that the only hope for federal relief was by 
forming an association. He took the view that a marketing agreement could be 
worked out between the big companies and organized growers. Many meetings 
were held by growers in North Carolina towns during the month. Growers argued 
that they were on the verge of bankruptcy unless the government came to their sup- 
port as it had done for cotton and wheat growers. Resolutions and protests were 
abundant. 

A general growers’ conference, sponsored by a group of tobacco growers with 
the active support of the influential Raleigh News and Observer, was called to be 
held in Raleigh on August 31, two days after the North Carolina opening.’® It 
proved to be of strategic importance. The markets had just opened, and growers 
were rampant over the low prices for their crop, in view of the fact that general com- 
modity prices, bolstered by the NIRA, had risen. Approximately 2,000 growers 


* Much of the ground work for the meeting was done by Mr. L. V. Morrill, Jr., of Snow Hill, N. C., 
who had covered the eastern tobacco belt, exciting tobacco growers to action. 
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were present. Although the meeting was orderly, there was a deep undercurrent of 
feeling, and it was apparent that something had to be done without delay. 

A resolution unanimously adopted early in the meeting clearly presented the gen- 
eral attitude of tobacco growers regarding the need for government help. It called 
upon the Administrator of the AAA, George N. Peek, to take immediate action in 
aid of the flue-cured tobacco farmers by instituting emergency measures to assure 
them of a reasonable profit on their product, to wage an effective reduction campaign 
for the 1934 crop, and to take steps necessary to secure the orderly production, 
marketing, and grading of tobacco under federal supervision. It pledged the codp- 
eration of the assemblage in furtherence of any plan advanced for these ends. 

After further spirited discussion, the following resolution was enthusiastically 
passed: “Be it resolved by the tobacco farmers in mass meeting assembled that the 
Governor of North Carolina, J. C. B. Ehringhaus, be requested to close every to- 
bacco warehouse in North Carolina, under his exercise of martial law, and that he 
keep them closed until the federal government has time to put into effect measures 
that will raise the price of tobacco to 20 cents average or more, or until the tobacco 
companies agree of their own accord to raise the price to that level.” A committee 
was appointed to present the resolutions to the Governor, and a further resolution 
empowered the Chairman to appoint a delegation to go to Washington immediately 
to represent tobacco growers’ interests. 

The Governor responded with alacrity. He issued a proclamation declaring a 
“voluntary marketing holiday.” He asked for the codperation of all concerned “to 
prevent the impending catastrophe.” The Governor also asked the Governors of 
South Carolina and Virginia to take similar action in their states. Governor Black- 
wood of South Carolina did so immediately. As the Virginia markets had not 
opened an official “holiday” was not deemed necessary. 

On September 1 Secretary Wallace announced that the processing tax for flue- 
cured tobacco would be applied October 1 with the view of securing an acreage 
reduction of 15 per cent for 1934. Governor Ehringhaus commented on the action 
as follows: “That plan will not cause any change in our plans. Of course, we are 
interested in 1934 prices but our main concern now is 1933 prices.” The tobacco 
holiday movement was widely indorsed by the entire region. One newspaper re- 
marked, “It is said to be the first united action of the three states in an important 
undertaking since the Civil War.” 

On September 6, while the tobacco holiday was still in effect, a meeting composed 
of delegates selected at county mass meetings, was called in Raleigh by Dean Schaub. 
Dr. Hutson, Chief of the Tobacco Section, was present, as was Governor Ehringhaus 
and other interested parties. This meeting laid the ground work for a lightning 


acreage reduction contract sign-up.!® The idea developed that if the growers would 


Tt also resulted in the formation of a skeleton organization to represent tobacco growers known as 
the North Carolina Tobacco Association. Three representatives were elected by the delegates selected by 
the county mass meetings to represent each of the three tobacco sections of North Carolina. In addition 
two representatives were elected at large, making a directorship of eleven members. Mr. Claude T. Hall 
was named President and Mr. Chas. A. Sheffield, Assistant to Director of Extension, Secretary. 
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pledge to reduce the 1934 crop it would be possible for the government to arrange 
for higher prices for the 1933 crop. 

The pledge to reduce acreage which was prepared was a very simple agreement 
which did not define the terms of the action to be taken by the government. After 
recitals setting forth the determination by the Secretary of Agriculture to make “rental 
and/or benefit payments” on flue-cured tobacco and the necessity for codperation 
among growers to effectuate the declared policy of the Agricultural Adjustment Act 
to approach parity prices as rapidly as possible, the agreement provided that the 
signer (“landowner or landlord”), in consideration of the execution of similar agree- 
ments by other growers, agreed to sign, upon presentation, a formal agreement with 
the Secretary to reduce production in an amount to be designated by the Secretary, 
not to exceed 30 per cent of his average production for the years 1931-1933, in return 
for payments, the amount and terms of which were to be determined by the Secretary. 

The growers encouraged by the leadership of state officials and the promises of 
the federal government responded enthusiastically to the idea of an acreage reduction 
sign-up and within a week approximately 95 per cent of the tobacco growers in the 
flue-cured states had agreed to reduce their next year’s crop by 30 per cent. 


Tue DEVELOPMENT OF THE MarKETING AGREEMENT 


Just after the tobacco holiday was declared the question arose, how long would 
it be in effect? Many hoped that the auction markets would be re-opened in a few 
days for it was felt that the government could force the hands of the tobacco com- 
panies into paying higher prices. Gradually the realization developed that the only 
hope for higher prices lay in the possibility of developing a marketing agreement 
between the big companies and the government under which the tobacco buyers 
would pay prices agreed upon. Growers were assured that if they would sign the 
preliminary production adjustment contracts the government would improve the 
present situation.”° 

Immediate steps were taken by the AAA to prepare a marketing agreement to be 
submitted to the tobacco companies. On September 17 the Governor of North 
Carolina declared, “It would be disastrous to reopen the markets before the com- 
pletion of the marketing agreement with the buyers now in process of formation 
in Washington.” At that time the date for ending the holiday was set at September 
25, a date which was expected to afford ample time for the settlement of the agree- 
ment. For a time, indeed, it appeared that the buyers would accept the agreement 


” Dr. J. B. Hutson, chief of the Tobacco Section, in a press release issued Sept. 11 when the campaign 
for reducing the flue-cured tobacco acreage was formally opened, stated: “We propose to use the author- 
ization given us in these agreements, together with the powers granted to us through the Agricultural 
Adjustment Act, to bring about a marked improvement in the prices of flue-cured tobacco this season and 
the two following seasons. We propose to offer flue-cured growers a plan that will enable those who 
accept it to receive an income from their farms greater than they would otherwise receive. I can assure 
growers that the powers granted to us under the Agricultural Adjustment Act will be used forcefully in 
carrying out this policy.” 
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drawn up by the AAA and submitted to them on September 15. A formal hearing 
was held on the proposed agreement in Washington on September 21 and 22. 

The marketing agreement drafted by the AAA was to continue in effect until 
terminated by the Secretary of Agriculture. The Secretary was to be empowered 
“for good cause shown” to terminate it as to any signatory party. Moreover, he 
was to terminate it “upon request of seventy-five per cent of the Contracting Buyers 
. . . provided the seasons beginning in 1933 and 1934 shall have been closed.” In 
any event the agreement was to terminate “whenever the provisions of the Act 
authorizing it shall cease to be in effect.” 

The agreement provided for an Executive Committee of nine individuals “for 
the purpose of effectuating and enforcing the provisions of this Agreement subject 
to the approval of the Secretary.” Seven of the members were to be named by the 
contracting buyers, subject to the approval of the Secretary; the other two were to 
be named by the Secretary.*! One of the latter was to be designated as Chairman. 
It was stipulated that, “All power and any and all action of the Executive Committee 
shall be subject to the approval of the Secretary.” 

Under the terms of the agreement the contracting buyers were to agree to pay 
growers a minimum average price for tobacco bought during the remainder of the 
1933 season. An average price for future seasons was to be established by the 
Executive Committee and the Secretary. The agreement also stipulated that the 
contracting buyers would not raise prices on manufactured flue-cured products over 
prices obtaining on September 15, 1933, “unless the approval of the Executive Com- 
mittee and of the Secretary” were given. The decision of the Secretary was to be 
final in case of disagreement between him and the Committee. 

In order to carry out the provisions of the contract, weekly minimum prices were 
to be established for each flue-cured market by sub-committees of three members 
appointed by the Executive Committee with the approval of the Secretary. The 
weekly minimum average price for each market was “to be computed with due 
regard for the character and quality of the tobacco sold and in such a manner that 
the average price during the entire season” or for the remainder of the current 
season, “for any particular market shall not be less” than the agreed average price. 
The weekly prices were to be subject to the approval or modification of the Secretary 
who could fix them himself if no determination had been made within ten days 
after the end of any week. The local market committee was to compute the “per- 
centage of the average of actual prices paid during such week on such market, which 
when added to such average of actual prices, will increase such average of actual 
prices to such weekly minimum average price.” If the average of actual prices paid 
on a market during a week was less than the weekly minimum average price estab- 
lished for the market, each buyer was to be billed for his share of the difference be- 


™ During the hearings on September 21 an objection to this arrangement was made by tobacco growers 
who felt that the whole nine members should be appointed by the Secretary of Agriculture. See TRan- 
SCRIPT, HEARINGS ON Fiur-CurED Tosacco MARKETING AGREEMENT, AAA, Sept. 21-22, 1933. 
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tween the average of actual prices and the market’s established weekly minimum 
average price. The amount paid by each buyer to equalize prices was to be in pro- 
portion to his purchases on the market during the week. The buyers’ payments 
were to be transferred to the growers who had entered into a production reduction 
agreement in proportion to their sales during the week. 

The buyers were to maintain systems of accounting accessible to the Secretary, to 
reflect their business operations accurately. Under the agreement the buyers were to 
apply for and consent to licensing by the Secretary with the understanding that the 
licenses would be “subject to terms and conditions not inconsistent with the purpose 
and effect of this agreement.” 

This marketing agreement proposed by the government met with considerable 
opposition from the tobacco companies. Mr. Clay Williams, President of the R. J. 
Reynolds Tobacco Company, acted as spokesman for the majority of domestic manu- 
facturers. Mr. Williams admitted that the tobacco grower “has not been getting enough 
for his leaf-tobacco.” He said: “Those for whom I speak are anxious that something 
be worked out in order that the tobacco grower may have a fair price for his product 
and a fair return upon his labor.” He maintained that the tobacco companies wel- 
comed the Act of Congress, with its provision for a processing tax “as having in it 
some potentiality, at least, for working out the solution of the thing that none of us, 
through the years, have been able to work out on our own.”*? However, the agree- 
ment was “insufficient for the purposes for which it was designed” and would destroy 
the existing tobacco market. He pointed out that it obligated no signatory to buy 
a single pound of tobacco.?# 

Mr. Williams was of the opinion that the agreement also presented this question: 
“Whether the companies stay under management free from government control and 
at liberty to be fast and quick in the operation of their business, respectively, or 
whether they are to go into a position where nobody in the management of a com- 
pany can take any action that amounts to anything—the concentration of develop- 
ment, the expansion of the business—without coming to the government and asking 
permission. That question is presented in this contract.”** He developed the argu- 
ment at some length that government control might affect the freedom of the 
companies to advertise. When questioned by Governor Ehringhaus as to how the 
contract might limit advertising expenditures, Mr. Williams quoted the price control 
section which would restrict prices of tobacco products to consumers. It seemed to 
be his belief that if prices were restricted to the level proposed in the contract there 
would be little revenue available to the companies for advertising. The general 
views of the tobacco industry were well summed up by Mr. Williams when he said: 
“, .. if the Government is going to take control and restrict management in the 
matters that are essential to the successful management of the business then the 


See TRANSCRIPT, op. cit. supra note 21, p. 23. 
* Ibid. p. 26. 
* Ibid. pp. 34-35. 
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possibilities and potentialities of this group with respect to what they can offer today 
are very much restricted beyond those potentialities if the Government isn’t going to 
take control.”?5 

The views of Governor Ehringhaus clearly presented the attitude of the growers: 


I believe that the finest opportunity is here presented to the manufacturers and to the 
export brethren as well to put themselves in a position of impregnability for years to come. 
Right codperation between those two groups with those who are speaking for the farmer 
and the Government authorities will be a big thing for all. All the Government is asking 
for, and all we wish, is a ‘live and let live policy.’ You have lived, and lived sumptuously, 
the manufacturers—and I am not complaining about it, and Heaven knows I don’t mean 
that in any sense of demagoguery, but I mean comparatively speaking—you have made— 
and I congratulate you for your splendid management—you have made fine profits in the 
past and the Government is receiving out of this activity every year millions in the way of 
taxes. The growers at the other end of the line are not receiving anything but the wages 
of a peon and a slave. That condition cannot be permitted to go on indefinitely. It must 
stop.?6 


The tobacco companies indicated their views in a substitute proposal submitted in 
the form of a letter to the Secretary of Agriculture. These companies suggested an 
agreement of six provisions as outlined below: 


(1) Each company was to purchase at least as much tobacco between September 25, 
1933 and March 31, 1934 as was used by such Company during the fiscal period 
ending June 30, 1933. 

(2) A minimum average price of 17 cents per pound was to be paid during the period 
by each buyer. 

(3) Any deficit under the minimum price of 17 cents was to be paid by buyers to the 
Secretary of Agriculture in proportion to the total value of buyers’ purchases. 

(4) Any sums so collected by the Secretary were to be distributed to the growers by 
the Secretary. 

(5) Each buying company was to be required to submit reports to the Secretary of 
Agriculture on (a) its usings of flue-cured tobacco during the fiscal year, (b) the 
quantity purchased on auction markets during the specified period, and (c) the 
prices paid for flue-cured tobacco. 


The sixth provision regarding the controversial issue of government control is 
here given in full: 


This proposal is possible only on the basis—a condition of its acceptance and of the 
continuance of the obligation thereof—that insofar as the Agricultural Adjustment Admin- 
istration has jurisdiction in the premises the undersigned companies are to manage, con- 
duct and operate their respective businesses with freedom of business policy as heretofore, 
it being understood that no provision herein made in any way limits or restricts the 
authority of the Agricultural Adjustment Administration in the matter of the levying of 
processing taxes or prevents the negotiation and making of marketing agreements, not 
inconsistent with this paragraph, with respect to any other type of tobacco than that 
included herein. 

* Ibid. p. 129. 
* Ibid. p. 116. 
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The AAA held that it could not be bound by the above provision, while the 
tobacco companies believed it essential to have it incorporated in any agreement. 
They seemed to feel that the government was socialistically inclined and that it 
might take over the tobacco industry, or at least hinder it in its regular business 
operations, unless this provision was put in as a safeguard. The AAA seemed to feel 
that the companies were making a mountain out of a molehill but that the govern- 
ment could not contract away any power which might be necessary under the terms 
of the Adjustment Act. 

For a time it appeared that the controversy raised on this section would keep the 
government and the tobacco companies from getting together. Steps were taken by 
the Tobacco Section to license tobacco buyers and, if and where necessary, to go on 
the auction markets and buy tobacco.?* The final agreement which became effective 
October 12 after much argument was a compromise between the proposed agreement 
of the government and the substitute proposal of the tobacco companies. Before the 
Secretary of Agriculture signed the agreement a group of leading tobacco growers 
was called to Washington (October 7) to indicate whether they were satisfied with 
it. “All but one answered affirmatively.” 

The agreement provided for the purchase by contracting buyers”® of at least 250 
million pounds of flue-cured tobacco during the period from September 25, 1933, to 
March 31, 1934, at an average minimum price of 17 cents.?® The buyers agreed not 
to “buy unduly of the high grades in order to defeat the purpose of this Agreement 
or concentrate . . . purchases in any geographical region.” Since the tobacco com- 
panies had acquired more than 75,000,000 pounds of flue-cured tobacco before Sep- 
tember 25, the agreement indicated that the buyers would buy at least 75,000,000 
pounds of tobacco more than had been used during the past fiscal year. However, 
their stocks were relatively low, due to the short 1932 crop. 

In determining the average minimum price of 17 cents all purchases by contract- 
ing buyers were to be taken collectively. Any deficiency in price was to be made up 
by each contracting buyer paying the percentage of deficiency on the amount pur- 


™ Preparations were made immediately for the licensing of all buyers of flue-cured tobacco with the 
requirement that they pay not less than a specified minimum price for all their purchases. It was con- 
templated that tobacco for the export trade would be allowed a rebate in order not to disturb the export 
business. It was realized that it would probably be necessary, under the licensing of buyers, for the 
Administration to purchase considerable quantities of tobacco. Consequently, tentative arrangements were 
made for the handling of such purchases. AGRICULTURAL ADJUSTMENT, A REPORT OF ADMINISTRATION OF 
THE AGRICULTURAL ADJUSTMENT AcT, May, 1933 TO FEBRUARY, 1934, p. 80. 

* The contracting buyers were the American Tobacco Co., Liggett & Myers Tobacco Co., R. J. Reynolds 
Tobacco Co., P. Lorillard Co., Philip Morris & Co. Ltd. Inc., Larus & Bro. Co., Continental Tobacco Co., 
and Brown & Williamson Tobacco Corporation. 

*® The exact amount was not stated in the agreement. The wording is as follows: “Each of the con- 
tracting buyers will purchase on the markets between September 25, 1933 and March 31, 1934, inclusive, 
a number of pounds of flue-cured tobacco of the 1933 crop at least equal to the number of pounds that it 
and all its subsidiaries and affiliates used of flue-cured tobacco (farm sales weight) in manufacturing busi- 
ness in the United States during the fiscal period comprising the twelve months ending June 30, 1933.” 
Tobacco Marketing Agreement, Pt. III, 1 (a). 
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chased. In case the buyer did not buy his quota as fixed in the agreement he was 
liable to pay 17 cents per pound on the shortage. 

The agreement contained a provision under which the prices of tobacco products 
were not to exceed the prices prevailing January 3, 1933 “by more than is made neces- 
sary by actual increase in production, replacement and invoice costs of merchandise, 
or by taxes or other costs resulting from action taken pursuant to the Act, since 
July 1, 1933, and, in setting such price increases, to give full weight to probable 
increases in sales volume.” Clearly this provision has little but moral teeth in it. 

The agreement gave no assurance to the tobacco companies in the form of an 
explicit statement which had been required by them that the government would not 
interfere with their business operations. However, it was agreed that, “All informa- 
tion (unless it would have been otherwise legally obtainable by the Secretary without 
becoming his confidential information) obtained by or furnished to the Secretary 
pursuant to the foregoing provision . .. if designated in writing as confidential 
when so obtained or furnished, shall remain the confidential information of the 
Secretary in accordance with the applicable General Regulations, Agricultural Ad- 
justment Administration. Because of the limited purpose and duration of this 
Agreement, this clause shall not be considered as creating a precedent.”*° 

The agreement, as finally accepted, was more in the form of a gentleman’s agree- 
ment than the original draft prepared by the government for it left the matter of 
paying a satisfactory price to the growers largely up to the self-discipline of the 
tobacco companies. In general, the agreement accepted the companies’ substitute 
plan for self-enforcement. 

On the whole, the tobacco marketing agreement was well received by tobacco 
growers, but mention should be made of the very critical comment by Representative 
Frank Hancock of North Carolina. Mr. Hancock characterized the agreement as 
“a sop to the growers and a flop by the Agricultural Adjustment Administration. 
. .. Though of course not intended, it amounts to the AAA placing its stamp of 
approval on existing conditions and present practices. It’s the old deal warmed over 
and the true beneficiaries are continued as residuary legatees. The stark truth is 
that under its operations alone the grower will not get within hollering distance of 
parity prices for this year’s crop.”** 

In view of the concern expressed by Mr. Hancock it is of significance that, 
although perhaps more could have been secured from the buyers, the marketing 
agreement has worked to the general satisfaction of tobacco growers. Tobacco 


* Tobacco Marketing Agreement, Pt. II, 3, 6. 

* Statement given out October 14 as published in Greensboro Daily News, October 22, 1933. Mr. Han- 
cock had favored the government undertaking a stabilization program “which would have included 
standardization of grades to aid in getting rid of the hit-and-miss system of selling, minimum prices based 
on quality, and government contracts with independent dealers. Such a program could have been under- 
taken with a minimum risk to the government and would probably not have involved the purchase of 
more than $25,000,000 worth of tobacco. . . . The government under this plan, would have bought only 
at the minimum parity price, and such purchases as it might have been required to make would have been 
subject to repurchase by the tobacco companies at the same price, plus the actual expense of handling.” 
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prices tended to stay at a satisfactory level after the agreement became effective. One 
factor which favored its success was the favorable exchange situation for export 
buyers who take more than half of the flue-cured crop. Although American prices 
under the agreement were higher than during the previous year, yet, when expressed 
in foreign money, they were little if any higher so that American tobacco was still 
relatively at a low price level. The export buyers during the hearings on the agree- 
ment indicated that they could codperate on the “parity price” program if not 
included in the agreement, and as the first report of the AAA states: “Subsequent 
developments have demonstrated the soundness of their contention.”*? This leaves 
the interesting question as to whether the marketing agreement would have been 
so effective without favorable exchange rates. 


ProBLEMS IN PREPARING THE PRopucTION ADJUSTMENT CONTRACT 


The tobacco holiday movement in the flue-cured area which was followed by the 
lightning sign-up of more than 95 per cent of the flue-cured tobacco growers to a 
preliminary reduction contract placed the responsibility of preparing a flue-cured 
tobacco production adjustment contract squarely on the AAA. Dr. G. W. Forster 
who had assisted the AAA during July in drawing up a tentative program for flue- 
cured tobacco was again called to Washington to proceed with the preparation of the 
contract.3* When the contract was finally approved by the AAA’s legal division, it 
was presented in tentative form to the state meetings of agricultural extension 
workers who were charged with the responsibility of putting over the sign-up cam- 
paign. The suggestions from the field were incorporated in the final contract which 
was distributed on December 4. 

In preparing the flue-cured contract certain problems arose. The most important 
was to work out a basis for reduction that would be equitable to growers and which 
would confine production to approximately 500,000,000 pounds. It was also essential 
that payments to producers be high enough to secure codperation and yet be within 
the limits of the budget to be derived from the processing tax, which is limited by 
the amount of tobacco processed by domestic manufacturers. A further problem 
was to secure reduction by small growers without compelling them to produce un- 
economically. Furthermore, a general reduction regardless of size of farm would 
effect small producers in the same way as a flat tax per unit of product for it would 
be regressive in effect. That is to say, a small producer would feel a production 
cut more. Another problem was raised by the fact that many producers had sold 
prior to the time that the marketing agreement had become effective in stiffening 


52 AGRICULTURAL ADJUSTMENT, A REPORT OF ADMINISTRATION OF THE AGRICULTURAL ADJUSTMENT 
Act, May, 1933, TO FEBRUARY, 1934, p. 82. 

* The Tobacco Section was assisted by the following tobacco farmers and agricultural workers during 
the formulation of the contract: North Carolina: John T. Thorne, Claude T. Hall, J. E. Winslow, G. M. 
Pate, Lionel Weil, E. Y. Floyd, Extention Tobacco Specialist, and Dean I. O. Schaub; South Carolina: J. T. 
Lazar, District Extension Agent, and L. M. Lawson; Virginia: J. R. Hutcheson, Director of Extension and 
J. L. Maxton, Assistant Agricultural Economist; Georgia: Homer Durden, and E. C. Westbrook, Extension 
Agronomist. 
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prices. Finally, it was essential that the system of paying adjustment payments be 
economical, rapid, and equitable. The plan which was finally adopted, namely, to 
designate the trustees who would allocate adjustment payments to those having 
rights in the crop, was questioned on the ground that individuals could not handle 
government funds without being bonded. This object was avoided by arranging 
that the interested farmer would name the trustee and authorize the division of the 
payment—a plan which has proved generally satisfactory. 


ANALYSIS OF THE Propuction ADJUSTMENT CONTRACT 


Under the provisions of the flue-cured contract the growers agreed to limit their 
production in return for payments made by the AAA from proceeds of the processing 
tax. As a basis for the equitable operation of the scheme it was necessary to establish 
for each producer a base acreage and production as a “basis” to be used in determin- 
ing the proper reduction in accordance with the terms of the contract. The producer 
was given the privilege of taking either his average acreage and production for 1931, 
1932 and 1933; or 85 per cent of his average production for any two of these years; 
or 80 per cent of the production of 1933; or 70 per cent of the production of either 
1931 or 1932. The same period had to be chosen for determining the base acreage 
and the base production. By giving the producers a choice of dase the contract 
recognized the impossibility of taking production conditions for any one year or for 
any average of years as a fair representation of growers’ rights to produce. It was 
assumed that each grower had something comparable to an “inalienable right” to 
produce based upon his past performance. (As a matter of fact, the contract fol- 
lows the land rather than the producer.) If acreage and yield in 1933 were taken 
as basic the producer who reduced in 1933 would be penalized in contrast to the pro- 
ducer who refused to accept government advice to reduce acreage.°* In some cases 
producers had cut down acreage for several of the past seasons. An average of three 
or five years as a base would tend to penalize those who had endeavored to keep the 
crop within economic bounds. The system of choices which was worked out may 
still penalize the farmer who conscientiously reduced his acreage during recent years 
in an effort to adjust his operations to the problem of over-supply, but the choices 
afford as fair a system of basing as could be worked out and still be practicable. 
The question of base production is exceedingly complex for crop production condi- 
tions have never been static. The method of determining the base has been looked 
upon only as a temporary expedient for use in arresting production. 

The acreage and production allotments to each producer were determined by 
taking 70 per cent of the base acreage and production. Thus if a producer’s base 
acreage were 12 acres his acreage allotment would be 8.4 acres. If his base produc- 
tion were 8400 pounds his production allotment would be 5880 pounds. 

The flue-cured contract provides for three kinds of payments to producers: (a) 


* Many tobacco farmers had reduced their acreage 30 per cent as a condition to obtaining seed loans 
from the government. 
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rental payments, (b) adjustment payments, and (c) equalizing payments. In addi- 
tion a supplementary adjustment payment is provided to take care of the particular 
condition of the small producer who has a base acreage of less than 4 acres. Where 
share tenants and croppers have aided in the production of a crop, the adjustment 
and equalizing payments are to be made to a trustee for distribution. He is desig- 
nated by the producer and his share tenants and croppers and may be the producer.®® 
The contract does not require the sharing of rental payments. A discussion of the 
various types of payments follows: 

(a) Rental payments at the rate of $17.50 per acre were to be paid to each pro- 
ducer for the acreage kept out of production. Payment was to be made between 
“December 15, 1933 and February 15, 1934, or not later than thirty (30) days from 
the date of acceptance of this contract.” Assuming that the producer had a base 
acreage of 10 acres and that he was required to reduce acreage by 30 per cent he 
would be paid a rental payment of $52.50 (3 X $17.50). The contract provided 
that the producer could use the rented acres only as follows: All or any part could be 
left idle or planted to pasture; one-half could be planted to feed crops for home 
consumption or use on the farm. In order to protect the interest of those who were 
coéperating on production control programs for other crops the contract also pro- 
vided that the producer would not increase in 1934 and/or 1935, as contrasted with 
1932 or 1933, the acreage planted to crops to be harvested or the production for sale 
of wheat, cotton, field corn, rice, other types of tobacco, hogs, or milk and its 
products. 

(b) Adjustment payments are made after the crop has been harvested and the 
producer’s “marketing card” is accepted by the Secretary.2® The amount of the 
adjustment payment is fixed at 12! per cent of the net value of the initial production 
allotment. The net value of the initial production allotment is the estimated produc- 
tion of the allotted acreage at the price at time of sale. However, the price used in 
computing the net value of the initial production allotment is limited to 21 cents per 
pound. Moreover, in case the quantity produced for market is less than the initial 
production allotment the producer receives 2 cents per pound for each pound of the 
deficiency. Illustrations I, II, and III show the method of computing these pay- 


ments. 


** Paragraph 23 of the contract provides as follows: “In the event that such tobacco is produced with 
the aid of share tenants and/or share croppers each adjustment payment shall be paid to the producer if 
designated as trustee (or to such other person as may be designated as trustee) by the producer and such 
share tenants and share croppers on this farm as have at the time of such designation an interest in the 
tobacco produced on this farm in 1934 or in the proceeds therefrom. . . . Said trustee shall distribute 
such payment to those so designating him as a trustee, as their interests may appear, in the same propor- 
tion as the net market values of the respective shares of such persons in the tobacco produced on this 
farm in 1934 bear to the net market value of the total amount of such tobacco.” 

Price equalizing payments are to be distributed in the same manner. The distribution difficulties en- 
countered under the cotton contracts where no such trustee provision was employed are discussed in 
Bruton, supra, p. 000. 

* The “Marketing Card” is to serve as record of sales and is to be filled out by the warehouseman at 
the time of sale. 
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Illustration I. 


With an initial production allotment of 7,000 pounds and an average net market 
price of 16 cents per pound the “net value of the initial production allotment” is 
$1,120. Since the percentage for determining the adjustment payment is 12!4, the 
amount of the adjustment payment is $140. 


Illustration II. 


With an initial production allotment of 7,000 pounds and an average net market 
price of 22 cents per pound or one cent more than the maximum which may be used 
in determining the net value of the initial production allotment, the “net value of 
the initial production allotment is $1,470 (7,000 X $0.21). Since the percentage for 
determining the adjustment payment is 12!4 per cent the amount of the adjustment 
payment is $183.75. 


Illustration Ill. 


With an initial production allotment of 7,000 pounds but with a quantity pro- 
duced for market of only 5,000 pounds, the market value of tobacco sold with 
assumed price at 16 cents is $800. The amount of the adjustment payment on 
amount sold is thus $100 (12!4 X 800). However, the deficiency in quantity pro- 
duced under the initial production allotment is 2,000 pounds. The payment on the 
deficiency is $40 (2,000 pounds at 2 cents) so that the total adjustment payment 
is $140. 

A special supplementary adjustment payment is provided for small growers with 
a base acreage of less than 4 acres. In these cases the percentage used in determining 
the adjustment payment is increased above 12% per cent by 4 per cent for each 
tenth acre by which the base tobacco acreage is less than 4 acres. The percentage 
used is however limited to 25 per cent, so that where base acreage is lower than 1.4 
acres no higher percentage is paid on adjustment payment. Illustration IV makes 
this payment clear. 


Illustration IV. 


With a base tobacco acreage of 3 acres and an initial production allotment of 
2,100 pounds, the net value of the initial production allotment at an average net 
market price of 16 cents per pound is $336. Since for every 1/10 acre that the base 
is below 4 acres the adjustment payment is increased by 4 per cent, the adjustment 
payment is increased from 12Y% per cent to 174 per cent. The amount of the 
adjustment payment is therefore $58.80 (174% X 336). 

(c) In addition to rental and adjustment payments and supplementary adjust- 
ment payments for small growers the contract provided for price equalization pay- 
ments for the 1933 crop. The price equalization payments were intended to equalize 
prices for contract-signing growers for the 1933 crop. The records of tobacco com- 
panies clearly indicated that two distinct price jumps occurred before tobacco reached 
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the level of prices stipulated in the marketing agreement. Paragraph 20 therefore 
provides that: 


If the producer sold all or any part of his 1933 crop from this farm through an auction 
warehouse market prior to and including October 28, 1933 there shall be paid for the 
benefit of the producer and such share tenants and/or share croppers as had an interest in 
such tobacco, a price-equalizing payment on the net proceeds from the producer’s original 
sales of such tobacco, provided application is duly made in accordance with a form to be 
provided by the Secretary. Said price-equalizing payment shall be twenty per cent (20%) 
of such net proceeds from such tobacco so sold from August 1, 1933, to September 1, 1933, 
inclusive, and ten per cent (10%) of such net proceeds from (1) such tobacco (other than 
that sold on the South Carolina and Border markets) so sold from September 25, 1933 to 
October 7, 1933 inclusive, and (2) from such tobacco so sold on the South Carolina and 
Border markets from September 25, 1933 to October 28, 1933, inclusive. This payment 
shall be made within sixty (60) days after the application for same has been approved by 


the Secretary. 
REVISION AND CLARIFICATION OF CONTRACT 

As the campaign for signatures to the production adjustment contract progressed 
it was found necessary to clarify certain provisions of the contract by administrative 
rulings. 

The following ruling was designed to explain more fully the section in the con- 
tract relative to the status of share tenants and share croppers under the terms of the 
contract: “A producer agrees under the terms of a Tobacco Production Adjustment 
Contract not to reduce the number of share-tenants and/or share-croppers engaged 
in growing tobacco on his farm in 1934 below the number so engaged in growing 
tobacco in 1933, because of the reduction in tobacco acreage and tobacco production, 
or because of other provisions of the contract.” 

Other rulings related to such matters as the method of handling tobacco contracts 
for farms sold prior to the date of acceptance of the contracts; the procedure for 
handling checks and official forms used in connection with rental and price-equaliz- 
ing payments; the manner in which rented acres could be used so as to be considered 
as “planted to soil improving or erosion-preventing crops.” 

However, in Administrative Ruling No. 23, released May 11, 1934, because of 
unfavorable weather conditions in the flue-cured tobacco belt and improved condi- 
tions of demand, a basic change in the operation of the contract was provided for. 
The contract had provided that the initial production allotment might be adjusted at 
the discretion of the Secretary not later than August, 1934, depending upon the 
prospective yield and demand conditions for the crop year 1934, provided that the 
adjusted production allotment would not be less than seventy per cent (70%) of the 
base tobacco acreage. 

Administrative Ruling No. 23 allowed producers to raise their acreage from 70 
per cent of the base period to 80 per cent, and provided for decreasing the adjustment 
payment by fixed percentages if the grower should produce more than 70 per cent of 
the base tobacco production. The effect of this ruling simply was to allow producers 
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to produce 80 instead of 70 per cent of their base acreage and production. Under the 
ruling producers taking advantage of it would receive smaller payments than those 
who grew and marketed only 70 per cent of their base. The ruling also provided 
for increasing the adjustment payment by 4 of one per cent for each tenth of an 
acre where the base acreage is less than four acres. Dr. Hutson commented on this 
ruling when it was issued as follows: “. . . the ruling demonstrates the flexibility of 
the adjustment program in adapting itself to changes which may occur... . No 
doubt, many growers will find it to their advantage to continue with the reduction 
originally planned and receive the larger rental and adjustment payments. Perhaps 
as many or more will find it to their advantage to grow and market 80 per cent of 
their base production, and accept the reduced payments.” 


Tue Sicn-up CAMPAIGN 


The campaign to get the signatures of flue-cured tobacco growers on the produc- 
tion control contracts was formally opened on December 4, 1933. Final campaign 
plans and instructions were considered at meetings of county agents, extension 
workers and AAA officials. In each county a group of local committeemen com- 
prised of tobacco growers was selected by the county agent to serve as direct contact 
men with farmers. The county agent acted as the representative of the AAA To- 
bacco Section and as a liaison agent between individual farmers and the Section. 

During the cotton acreage reduction campaign in the summer of 1933 and the 
preliminary sign-up campaign for tobacco it had been the practice to make a 
thorough canvass of all farmers who had not voluntarily signed the contract. This 
method had proved to be expensive, and it had developed a feeling among farmers 
that they would be called on personally. The agents were therefore advised that 
committeemen were not to visit each farmer for the purpose of inducing him to sign 
a flue-cured tobacco contract. Instead, the farmer was to come to the county agent’s 
office or to some other designated place. In the majority of the counties local com- 
mitteemen set up temporary offices in each community center for the purpose of 
filling out contracts. Some member of the committee was at this place at all times. 

As fast as the contracts were filled out and signed by the individual farmers and 
at least two local committeemen, they were turned over to the county committee for 
their approval and signature. Following the approval of the county committee 
contracts were turned over to the county agent to be checked for accuracy and rea- 
sonableness.37 Upon his approval the information regarding acreage and production 
was transferred to a special form which was sent to the State Office for final approval. 

The contracts provided for a statement of total acreage planted and total produc- 
tion for the years 1931, 1932, and 1933. These figures were the sole basis for determin- 
ing base acreage and base poundage, and it was most important that they be accurate. 


*' This method was not followed in all cases. For instance, some agents handled the major portion of 
the sign-up in their offices with the local committeemen working with them on individual contracts. In 
other cases the sign-up was conducted by local committeemen with the guidance of the county agents. 
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At the time of filling out the contract the farmer was asked to state his acreage and 
production and supply evidence that his statements were correct. In only a relatively 
small number of cases were farmers able to supply evidence of acreage and production 
over a period of three years. Each contract had to be examined by some committee- 
man who knew the farmer personally and had some knowledge of the statements 
made. The problem of overrun had been anticipated, and the county agents had 
requested average production figures as a check. In cases where there was doubt 
as to the honesty of a farmer’s statement and conclusive evidence could not be pro- 
duced the contracts were reduced to the county average or very close to it by the 
county committee. A close check was maintained by the State Office, and as a result 
the agents were warned that it was very important that the contracts be held in line 
with official figures.*® As the campaign progressed more attention was devoted to 
the accuracy of acreage and production figures, and in most cases farmers filed 
evidence of their 1933 production. 

The problem of adjusting contracts to agree with official figures was a long- 
drawn-out process. Early in the sign-up campaign it was evident that acreage and 
production figures were being over-estimated by farmers. In the meantime the To- 
bacco Section was working on a set of official county figures to be used in adjusting 
contracts. Much time was consumed in arriving at these figures, and it was not until 
March 3, 1934, that county agents in North Carolina were given the official allotment 
of acreage and production. 

These figures as reported by farmers were considerably in excess of the official 
allotments throughout the flue-cured area, and the discrepancy between official and 
contracted figures created a serious problem for the county committees and county 
agents. While growers had agreed to accept adjustments in acreage and production, 
many were reluctant to consider further adjustments. In North Carolina the average 
over-run for the three year period (1931-1933) was 6.5 per cent for acreage and 16.7 
per cent for production.*° The tendency for farmers to report high acreage and high 


**In North Carolina tables showing acreage and production for each county in 1931 and 1932 and the 
probable acreage and production in 1933, together with the average for the three years, had been sent out 
to each agent in September, for use in checking preliminary contracts, and these figures were used in 
checking contracts in the final sign-up campaign. 

® The’ following letter was sent to county agents in North Carolina on December 28, 1933: “The 
contracts coming in from some counties are showing average acre yields much above the county three- 
year averages accepted by Washington. The contract figures will have to be brought in line or growers 
who cannot furnish proof will have to take a horizontal cut in order to bring the county average 
down. It will be much more satisfactory to get your contracts right to begin with. Each county will be 
calculated as a separate unit and without reference to a State average.” 

“ The percentage variation in acreage and production reported by farmers over the official state figures 
for the years 1931, 1932, and 1933 were as follows for North Carolina: 


Acreage Official Production Official 
Reported on Estimate of Per Cent Reported on Estimate of Per Cent 
Year Contracts Acreage Overrun Contracts Production Overrun 
5) ee 768,554 690,500 10.16 602,021,245 473:957,000 21.27 
URSA esa 527,456 464,500 11.94 392,120,157 289,606,000 26.14 
SSS 672,050 685,000 1.90* 554,355,461 527,000,000 4.93 
PIERS Scoaas Gian |). Ake ea MISO. . Pkanecneaes, . | sinuous 16.70 


* 1933 acreage as reported by farmers was 1.90 per cent less than the official estimate acreage. 
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production was much less for the recent year, where checking data were available. 

The process of bringing farmers’ figures into line created much comment through- 
out the flue-cured area. Small producers felt that additional cuts were not justified 
and that large producers should bear most of the burden. In North Carolina a 
meeting of county agents and county committeemen was called for the purpose of 
discussing plans for the “scale-down.” Each county was given the job of handling 
its own adjustment. Several methods for adjustment were possible. Each county 
could decide whether a horizontal cut should be applied to all contracts or whether 
individual adjustments should be made, or whether a combination of individual 
adjustments and a horizontal cut could be worked out. 

The campaign for reduction was generally successful throughout the flue-cured 
area. While the enthusiasm that was manifest during the preliminary campaign did 
not continue to prevail because higher prices caused many to lose interest, yet the 
farmers felt obligated since they had signed the previous agreements which had been 
effectively used to better prices. Approximately 100,000 contracts, representing about 
98 per cent of the growers, were signed in the five flue-cured tobacco states during 
the period December 4-April 1. 


UNsETTLED IssuEs 


There is no question but that the flue-cured tobacco production adjustment pro- 
gram combined with the effect of the marketing agreement has greatly improved 
the economic and social condition of flue-cured tobacco growers. Whereas the 1932 
crop brought flue-cured farmers approximately $41,992,000 the 1933 crop has been 
marketed for approximately $112,000,000. In addition, flue-cured producers who have 
entered into adjustment contracts will secure approximately $8,600,000 prior to the 
time of marketing the 1934 crop in the form of rental, adjustment, and equalizing 
payments. The flue-cured tobacco belt. has been changed during the past year from 
an area of despondency to one of optimism. However, the program to date has been 
of an emergency character. Assuming that some kind of control program of planned 
production is to be carried on in the future, there are many unsettled issues. 

The Kerr Bill,*! like the Bankhead Cotton Control Act,*? would heavily tax pro- 
duction of non-contract signers. This raises the issue of compulsory production con- 
trol as opposed to the voluntary plan now being used. Advocates of this measure 
believe that if it is not adopted those who have codperated on the adjustment program 
may become dissatisfied if non-signers tend to benefit by their action. 

Many believe that a marketing agreement similar to the one effective during 1933 
should be immediately planned for the 1934 season. This raises the question whether 
the tobacco companies should be expected to pay higher prices voluntarily next 
season because of the restricted production. Dr. Forster has urged through the news- 


“ [Since the completion of this article, the Kerr Bill has been enacted, Act of June 28, 1934, No. 483, 
73rd Cong., 2nd Sess. It is described in Cavers, Production Control by Taxation, infra, p. 349.] 
® Act of April 21, 1934, Public, No. 169, 73rd Cong., 2nd Sess. 
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papers of North Carolina that steps be taken on this matter immediately instead of 
waiting to see what will happen. 

An interesting question is also raised if the present type of production adjustment 
program is to be carried on in the future. The present program is based simply 
on restricting production as fairly as possible. The present base period can hardly 
be recommended without change for years in the future. This would perpetuate the 
existing rights to produce tobacco regardless of social and economic changes. If the 
agricultural industry is to be dynamic, rights to produce tobacco or any other crop 
must be subject to future considerations and not be based simply on the existing 
organization of the agricultural industry. It is of interest that the AAA has con- 
sidered the advisability of providing for one contract to cover all commodities subject 
to an adjustment program and that it is considering plans for planned agricultural 
production by type of farming areas. 

The present program has so far made no provision for improvement of basic 
marketing machinery for the flue-cured tobacco crop. Dr. Hutson referred to 
this matter in an address delivered January 10 to the Kentucky Farm Bureau Fed- 
eration: “At present we are greatly concerned with some of the existing inefficiency 
in the conducting of essential operations of such things as marketing the producers’ 
crop and distribution of the finished product.” Later in the same address he said: 
“I do not feel that the farmers should be asked over a long period to bear the cost 
of an inefficient arrangement for selling.” This problem will have to be considered 
in developing a long-time program for the flue-cured industry. It may be that 
farmers can develop codperative associations that will integrate marketing practices 
with a planned program of acreage adjustment. Such associations could function 
both in building a system of grower-controlled marketing machinery and in sponsor- 
ing production adjustment. Developments of this sort will no doubt depend upon 
whether the existing marketing system renders satisfactory service in the future. 














PRODUCTION CONTROL BY TAXATION 


Davo F. Cavers* 


The pressure for compulsory control of cotton production may be traced to two 
sources: fear that the voluntary reduction of cotton acreage would not work a cor- 
responding reduction in cotton production, and fear that the voluntary program 
would collapse if non-codperators were able to reap benefits in higher prices attrib- 
utable to their neighbors’ participation without the burden of restrictive agreements. 
The objective of the draftsmen of the production control legislation with respect to 
cotton was, therefore, the dual one of reducing production to a level deemed eco- 
nomically sound under current conditions and at the same time of giving sanction to 
the voluntary program by penalizing the non-codperating producer. 

In the case of tobacco, since the voluntary program itself provides for production 
control, only the latter of the two fears inspiring the cotton legislation was operative. 
But the risk that the voluntary program would break down if non-codperators were 
permitted to share in higher prices was a real one. Codperative associations have 
been wrecked on this same rock.? 

The two acts which embody these efforts, the Bankhead Cotton Control Act® and 
the Kerr Tobacco Control Act,* merit careful examination wholly apart from the 
question of their economic soundness or their consonance with “fundamental Amer- 
ican principles,” except insofar as these may be invoked before the Supreme Court. 
Assume their economic justification, grant their political desirability; the pragmatic 
question still remains: will they work? This article is not intended to furnish a 
Delphic response to that question. It seeks merely to depict the machinery through 
which these acts must work, if at all. 


* B.S. in Econ., 1923, University of Pennsylvania; LL.B., 1926, Harvard. Member of New York Bar. 
Professor of Law, Duke University. Editor, Law anp ConTEMPORARY ProsLems. Contributor to legal 
periodicals. 

*See Knapp and Paramore, Flue-Cured Tobacco Developments under the AAA, supra at p. 341. Pro- 
duction control agreements exist for other tobacco types, cigar leaf excepted. 

*See Hanna, Agricultural Codperation in Tobacco, supra at pp. 309-10, 313. 

* Act of April 21, 1934, Public, No. 169, 73rd Cong., 2nd Sess. (hereinafter cited as the “Bankhead 
Act”). The Act derives its name from its chief sponsor, Senator john H. Bankhead of Alabama. 

* Act of June 28, 1934, Public, No. 483, 73rd Cong., 2nd Sess. (hereinafter cited as the “Kerr Act”). 
The Act derives its name from its chief sponsor, Representative John H. Kerr of North Carolina. 
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I 
Tue BanKHEAD Cotron Controt Act 


The plan of the Bankhead Act may be indicated in bold outline as follows: A tax 
is to be levied on the ginning of cotton harvested in the crop year 1934-35° (and, if 
the emergency persists and producers favor its continuance, in the crop year 1935-36) 
at the rate of 50 per cent of the average market price for spot cotton. Ten million 
bales of this cotton are exempted for the crop year 1934-35. The Secretary of 
Agriculture is to apportion this exempt cotton among the cotton-producing states on 
the basis of their production over a period of five years prior to the passage of the 
Act. This allotment is in turn to be apportioned among the counties of each state 
on a similar basis and, finally, among the farmers of each county who agree to abide 
by the agricultural adjustment program. The basis for apportionment to individual 
producers may be either the past production of their farms or the past potential 
productivity—or any other basis deemed “fair and just” by the Secretary. Provision 
is made for the allocation of a portion of each state’s quota to certain classes of 
producers who would suffer hardship were any of the general bases applied to them. 
Transferable exemption certificates are to be issued to allottees provided they have 
agreed to comply with the acreage reduction program. Upon the surrender of the 
certificates (or the payment of the tax) bale tags are affixed to the cotton covered 
thereby. Transportation of untagged cotton beyond county lines is forbidden. Pro- 
vision is made at every turn for the promulgation of regulations by the Secretary to 
implement the statute. A few of these have been promulgated; others have been 
issued in “preliminary,” unofficial form.®* So important are the regulations to an 
understanding of the Act’s operation that reference will be made on occasion to the 
latter. Revision in detail only is anticipated: 


Declaration of Policy 
Faithful to the current mode, the Act begins with an apologia in the form of a 
“declaration of policy” which is set forth in full below: 


That in order to relieve the present acute economic emergency in that part of the agri- 
cultural industry devoted to cotton production and marketing by diminishing the disparity 
between prices paid to cotton producers and persons engaged in cotton marketing and 
prices of other commodities and by restoring purchasing power to such producers and per- 
sons so that the restoration of the normal exchange in interstate and foreign commerce of 
all commodities may be fostered, and to raise revenue to enable the payment of additional 
benefits to cotton producers under the Agricultural Adjustment Act— 


The “crop year” for cotton is defined as running from June 1 of one year to May 31 of the succeed- 
ing year. Bankhead Act, §23 (i). 

** Regulations have been issued to provide for the tagging of ginned cotton harvested before 1934-35. 
Application forms for exemption certificates have also been issued. To guide field workers in their use, 
instructions have been distributed which include draft regulations governing the apportionment of allot- 
ments, issuance (but not transfer) of exemption certificates, and related matters. Instructions and Regula- 
tions Pertaining to the Cotton Act of April 21, 1934 (Preliminary) Dept. Acr., AAA, June 25, 1934. [An 
examination of a revision of these “Instructions,” issued July 7, 1934, and information received as to the 
official regulations promulgated too late for incorporation herein, indicate that few, if any, changes have 
been made in the latter relevant to matters discussed) herein—D. F. C.] 
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It is hereby declared to be the policy of Congress to promote the orderly marketing of 
cotton in interstate and foreign commerce; to enable producers of such commodity to 
stabilize their markets against undue and excessive fluctuations, and to preserve advan- 
tageous markets for such commodity, and to prevent unfair competition and practices in 
putting cotton into the channels of interstate and foreign commerce, and to more effectively 
balance production and consumption of cotton. 


The Tax 

The tax imposed by the Bankhead Act is on the transaction of ginning cotton, not 
on the cotton ginned.® Presumably, therefore, it will be regarded as an excise tax and 
not as a direct tax, subject to the requirement of apportionment.’ The amount of 
the tax is “50 per centum of the average central market price per pound of lint cotton 
but in no event less than 5 cents per pound.”® This price is to be determined “from 
time to time” by the Secretary of Agriculture by reference to the average price of 
¥%, inch middling spot cotton on the ten spot cotton markets.® The ginner is to pay 
the tax and make returns monthly to the Commissioner of Internal Revenue.’® 
Obviously the tax will be immediately passed on to the person for whom the cotton 
is ginned. 

Once the determination was made to curb cotton production above a given level, 
one may well inquire why there should have been resort to a tax upon ginning to 
enforce this decision rather than to an express limitation upon production. A partial 
answer lies in the fact that neither Congress nor the producer can determine what 
will be the yield of a given acre planted to cotton. It is obvious that in certain areas, 
production quotas will be exceeded. Supervision cannot well be exercised in the 
field, but the cotton ginneries through which all cotton must pass afford a point at 
which control can be effectively applied. Why, then, was a limitation not placed 
upon the amount that might be ginned? This, in fact, was what the bill first intro- 
duced by Senator Bankhead purported to do.11_ The change to a taxing measure, 
which took place in committee, may have been dictated by the following considera- 
tions. If the prohibition had been absolute, the temptation to “bootleg” seed cotton 
produced in excess of allotments would have been great. The taxing measure is 
more elastic. The tax may be paid on non-exempt cotton and the grower will receive 
a substantial return. There is a risk, however, that unless the tax plus the costs 
attributable to intensive cultivation exceeds the anticipated price of cotton, it will not 
operate to discourage deliberate efforts to produce in excess of allotments.’* 


° Ibid., § 4 (a). 

* “No capitation, or other direct, tax shall be Jaid, unless in proportion to the census of enumeration. 
eas ‘Opee Gomer, Art: ¥, $6, <l..4. 

®* Bankhead Act, §4 (a). The rate first proposed was 75 per cent. 

* Ibid., §4 (b). 

* Tbid., §4 (c). 

* See S. 1974, 73rd Cong., 2nd Sess. (1934). 

* The items of cost attributable to the more intensive cultivation of cotton are chiefly the cost of the 
additional fertilizer applied and the extra cost of picking. In some instances, where high yields can be 
obtained it seems clear that excess production will be profitable even though the margin per bale will be 
small. 
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A second consideration which may have been influential lies in the fact that resort 
to an excise tax gives color to the contention that the Act is based on the taxing 
power of Congress, not on the commerce power, which would avoid, if successful, 
the thorny question of whether the commerce power extends to a regulation of cotton 
production."* 


Exemptions 

The tax is imposed only on cotton harvested in a crop year to which the tax is 
applicable.1* Consequently cotton harvested prior to 1934-35 is exempt. Persons 
owning such exempt cotton may secure bale tags which “shall be promptly affixed 
to the bales of lint cotton so held.” Cotton grown by publicly owned experimental 
stations and agricultural laboratories is also exempt.’® So, too, is cotton having a 
staple one and one-half inches in length or longer.’*. 

The chief significance of the tax exemption lies, however, in the fact that it is the 
device through which compulsory production control is linked to the voluntary 
acreage reduction program. Certificates of exemption are to issue to the cotton 
producer, whether or not a signer of the 1934-35 acreage reduction contract, who 
agrees to “comply with such conditions and limitations on the production of agri- 
cultural commodities by him as the Secretary of Agriculture may, from time to time, 
prescribe... .”28 (It is to be noted that this obligation is not confined to cotton 
production.) The basis for determining the allotments of cotton to be covered by 
these exemption certificates will be considered in the succeeding section. 

Cotton harvested in a taxed crop year is subject to tax whether ginned that year 
or thereafter,?® but “the producer” who desires to store his cotton “either on the 
farm or at such other place as may be permitted by regulations” need not pay the 
tax at the time of ginning.?° Bale tags may be secured for stored cotton at any time 
after ginning upon the payment of the tax or the surrender of the exemption cer- 
tificates covering it, but until that time the cotton thus stored is to be subject to a 
tax lien in favor of the United States.*1_ Regulations will doubtless minimize the 
risk of illicit disposition. 


Apportionment 
The total amount of cotton to be apportioned for allotment under exemption 
certificates is fixed at 10,000,000 500-pound bales for the crop year 1934-35.2* Should 
the Act be applied the year following, the Secretary of Agriculture is to determine 
the amount to be allotted “from an investigation of the available supply of cotton 
* The regulatory character of the Act is but slightly veiled, however. Note the somewhat incon- 


spicuous reference to the raising of revenue contained in the recitals in the declaration of policy. See p. 
350, supra. See Maggs, Congressional Power to Control Cotton and Tobacco Production, infra, p- 376. 


* Bankhead Act, §4 (a). * Ibid., §4 (e) (1). 

* Ibid., §§4 (e) (3), 10 (c). ™ Tbid., §4 (e) (4). 

** Ibid., §6. “No criminal penalties shall apply to the violation of this provision.” Id. 
” Ibid., §4 (a). * Id. 


” Tid, §4 (£). 2 Thid., §3 (c). 
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and the probable market requirements” and proclaim thé amount so ascertained at 
least 60 days before the beginning of that crop year.?% 

The allotment problem was one of the knottiest encountered by the framers of 
the Act. The determination of a base period for apportionment among the cotton 
states was charged with political dynamite. Because of the shifting trends in cotton 
production in recent years, the length of the base period affected materially the allot- 
ment to the various cotton-producing states. A five-year period preceding the 
passage of the Act®* was finally chosen in lieu of the ten-year period originally pro- 
posed.°> With an eye to the Commerce Clause, Congress declared the allotment to 
be for the purpose of preventing “unfair competition and unfair trade practices in 
marketing cotton in the channels of interstate and foreign commerce”** and followed 
this declaration with a further genuflection to the Supreme Court in the form of a 
“prima facie” presumption that “all cotton and its processed products move in inter- 
state or foreign commerce.”7 

A similar base period was chosen for allotments by the Secretary of each state’s 
quota among its constituent counties.*® It was provided, however, that there should 
be omitted from a county’s base period any year in which natural causes (floods, 
droughts, pests, etc.) reduced production therein to an abnormally low level.?® In 
the apportionment of a state’s quota, moreover, an amount not exceeding 10 per cent 
was to be withdrawn for special distribution,®° to be discussed below. 

Less fraught with political complications than apportionment among the states 
but more difficult from the standpoint of providing workable machinery was the task 
of providing standards for apportioning county quotas among individual producers. 
Two standards were furnished the Secretary, followed by an invitation to him to 
devise a better one.?! However, only one standard may be applied within any single 
county. 


* Ibid., §3 (a) (b). 

* Tbid., §5 (a). 

See S. 1974, 73rd Cong., 2nd Sess. (1934). 

* Bankhead Act, §5 (a). 

wile 

* Ibid., §5 (b). The change was to the disadvantage of North Carolina, Oklahoma, and Texas, where 
cotton production had been reduced voluntarily by producers during the five year period chosen. A proviso 
added at the instance of Senator Johnson in behalf of California provided that no state should receive an 
allotment of less than 200,000 bales if in any year during the base period it had produced 250,000 bales. 
Bankhead Act. §5 (a). Missouri benefitted from this clause also. The substitution of a fixed minimum 
allotment for the base-period led to difficulties when it became necessary to make allotments among 
counties in states having the 200,000 bale allotment. This difficulty was ironed out by an amending 
measure subsequently enacted. H. J. Res. 369, 73rd Cong. 2nd Sess. (1934). 

* Bankhead Act, §5 (b). 

* Ibid., §8. 

“Such allotments to any farm shall be made upon application therefor and may be made by the 
Secretary based upon— 

(1) A percentage of the average annual cotton production of the farm for a fair representative 
period; or 

(2) By ascertaining the amount of cotton the farm would have produced during a fair representative 
period if all the cultivated land had been planted to cotton, and then reducing such amount by such 
percentage (which shall be applied uniformly within the county to all farms to which the allotment is 
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The method of apportionment is not susceptible of easy description. A base 
production figure is determined for each applicant as follows.3*. For each year 
during the base period in which cotton was planted on the applicant’s farm, he lists 
and multiplies the number of bales produced by the average net weight per bale, 
giving thereby the total lint produced. This in turn is divided by the acreage planted 
to cotton for that year, giving the yield per acre. (Where, however, cotton had been 
planted for three or less years during the base period, a county average yield is sub- 
stituted.) These figures are totaled for all years in the base period in which cotton 
was planted, and averages taken. These averages may be adjusted by the County 
Committee, the adjusted average of total production constituting the production base. 

In the case of farmers who have signed the 1934-35 acreage reduction contract, 
the foregoing figures, including the adjusted averages, are already available. In order 
to determine the allotment base for these applicants, it is necessary only to multiply 
the adjusted average yield per acre by the number of acres permitted by the contract 
to be planted to cotton. To ascertain the allotment base for non-signers once the 
adjusted averages are arrived at, the production base is multiplied by a percentage 
figure which represents the average percentage of the base acreage that contract 
signers in the county are permitted to plant. Thus, if a non-signer had a production 
base of 10,000 pounds of lint per year, and if the average reduction of acreage in the 
county were 38 per cent, then his allotment base would be 62 per cent of 10,000 
pounds, or 6,200 pounds. 

The proportion of any individual’s allotment base to the total of all producers’ 
allotment bases in the county indicates the percentage of the county’s allotment which 
will be allocated to that producer. Thus, if the 6,200 pounds in the example given 
constitute one per cent of the total allotment bases for a county having an allotment 
of 1,000 bales (500,000 pounds) the applicant would receive a 5,000 pound allotment. 
The existence of a fixed county allotment nullifies the effect of mass exaggeration. 
The retrospective optimist whose figures are accepted may get an allotment greater 
than he deserves, but he does so at the expense of his fellow-farmers within his 
county. 

The foregoing method of allotment does not achieve justice in those cases where 
the production over the base period is not such as to afford a representative basis for 
allotments. This difficulty was anticipated by the framers of the Act who provided, 
as has been noted, that a reserve of 10 per cent of each state’s total allotment should 
be set aside for distribution in special cases. These were classified by the statute as 


made under this paragraph) as will be sufficient to bring the total of the farm allotments within the 


county’s allotment; or 

(3) Upon such basis as the Secretary of Agriculture deems fair and just, and will apply to all farms 
to which the allotment is made under this paragraph uniformly, within the county, on the basis or 
classification adopted. .. .” Bankhead Act, §7 (a) (1) (2) (3). The first basis is not to be used after 


the crop year 1934-35. Ibid., §7 (b). 
* The procedure described in the text is based on Instructions and Regulations Pertaining to the Cotton 


Act of April 21, 1934 (Preliminary), supra note 5a, Pt. V, and on the application Forms Nos. B. A. 8a 
and B. A. 9, U. S. Dept. Acr. (AAA), May 29, 1934. 
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follows: (a) farms where for the preceding three years less than one-third of the 
cultivated land had been planted to cotton; (b) farms not previously used therefor; 
(c) farms where, for the preceding five years, normal production, had been reduced 
by uncontrollable natural cause; and (d) farms where, for the preceding three years, 
cotton acreage had been reduced in excess of a reasonable reduction program.** 

The Act did not, however, indicate just what was to be done in these cases. 
This has been determined by the Secretary.3* In class (b) where no cotton had been 
planted in the base period an estimate of cotton production for 1934 is made on the 
basis of the average yield for the county. In the other cases, the allotment given is 
to be in addition to that received under the regular procedure. In class (a), an esti- 
mate is made of the production if one-third of the cultivated land had been planted 
to cotton. The adjusted average production for the base period is then subtracted 
from this estimated production, and the difference represents the addition to the 
regular allotment base. Where, in class (c), there had been in any year a yield one- 
third below the five-year adjusted average, that year is excluded in the computation 
of a new average production. The difference between this new average and the 
adjusted average represents the addition to the allotment base. Where, in class (d), 
cotton acreage in, the period 1930-32 was less than 60 per cent of cotton acreage in 
1929, a new average production is calculated by assuming cotton acreage to have been 
60 per cent of the 1929 acreage. The difference between this new average and the 
adjusted average constitutes the addition to the allotment base. 

Of course, only that percentage of these additional allotment bases which the state 
reserve bears to the total of all additional allotment bases will actually be allotted. 
What is to be done in the event that this percentage exceeds 100 per cent has not 
been specified; apparently the question is academic. 


The Protection of the Share-Tenant and Cropper 

A problem which has already perplexed the AAA in its administration of the 
voluntary program promises to rise again—the protection of the share-cropper and 
tenant. In authorizing the Secretary to make regulations protecting their interests in 
the making of allotments and the issuance of exemption certificates,*® the Act has 
afforded an opportunity to correct what seems heretofore to have been a want of 
vigilance on the part of the AAA in behalf of this submerged class.*° 

Except where a share-tenant or cropper operates a farm “in its entirety”—the 
exceptional case—application for an allotment is to be made by the landlord.3* 
Where he has share-tenants or croppers, he must accompany his application with a 
sworn statement setting forth the estimated cotton production of each tenant and 


*° Bankhead Act, §8. These allotments are to be in addition to the regular county allotment. Jd. 

* The classification in the text is derived from application Form No. B. A. 8a, supra note 32. 

*° Bankhead Act, §15 (b). 

* See Bruton, Cotton Acreage Reduction and the Tenant Farmer, supra at p. 286. 

*' The discussion in this section of the text is based on Instructions and Regulations Pertaining to the 
Cotton Act of April 21, 1934 (Preliminary), supra note 5a, PP. 8-12, 36-41, and the application Forms 
Nos. B. A. 8a and B. A. 9, supra note 32. 











356 Law anp ConTEMPORARY PRoBLEMS 


cropper for 1934, together with the estimated production of land farmed by him 
personally or by wage labor. The figures thus obtained, when reduced to per- 
centages of his farm’s total estimated production, will serve as a basis for allocating 
the exemption certificates among the landlord, his share-tenants, and croppers. The 
latter must be given notice of the estimates of their 1934 production. The aggrieved 
tenant is entitled to a hearing before the county committee which has power to correct 
the submitted figures. Debts owing to the landlord are not to affect allotments. 

Apparently to prevent the landlord from claiming surplus certificates from the 
cropper who has failed to “make” his allotment while at the same time benefitting 
from surplus cotton produced by the cropper who has exceeded his allotment, an 
ingenious scheme has been worked out—especially ingenious in that it penalizes the 
cropper who has failed to work in good faith to produce his allotment. Special pro- 
vision is made for the informal transfer within any farm of certificates between 
tenants and croppers until the full allotment of cotton to all tenants and croppers on 
that farm has been covered. If, however, after such adjustment, there still remains 
a surplus of certificates, they are not to be transferred by the regular procedure but 
must be returned to the county office for cancellation. New certificates in equal 
amount are then issued to all tenants and croppers on that farm in proportion to 
the original allotments given them. Suppose a farm has three croppers, A, B, and 
C; A and B having allotments of 4 bales each and C having one of 8 bales. A and 
B each produce but 2 bales while C produces 6, leaving a farm surplus of croppers’ 
certificates amounting to 6 bales. Certificates for this surplus will be reissued to 
A, B, and C in amounts of 114, 1%, and 3 bales respectively. These certificates may 
be transferred in the usual manner. The result is that C will have received one bale 
more than his original allotment while A and B will each have received ¥, bale less 
than theirs. The landlord’s allotment will not have been affected by the transaction. 

Where a landlord’s affidavit that a share-cropper or tenant has abandoned a crop 
without cause before gathering is found after investigation to be true, the Secretary 
may cancel the latter’s certificates and reissue certificates to the landlord in an 
amount necessary for the allotment covering the abandoned crop. Surplus certificates 
are to be sold and the proceeds deposited in trust for the tenant or cropper. 

A share-tenant or cropper usually arranges for the ginning of the entire crop 
produced by him, including the landlord’s share. It is required that landlords con- 
tribute certificates covering their share of such crop to make possible the marketing 
of the whole tax free. 

These proposed regulations seem to have been inspired by a genuine desire to 
insure fair treatment to the share-tenant and cropper. There is no doubt but that 
they will, if promulgated, encumber the administration of the Act and prove a 
burden to landlords of large estates. Perhaps they will not achieve their goal. Such 
a failure would seem fairly attributable to the limitations inherent in legal machinery 
when charged with the task of overcoming a profound social mal-adjustment. 
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Tax-Exemption Certificates and Bale-Tags 


The tax-exemption certificate to be issued consists of a series of 1000 numbered 
coupons each representing five pounds of tax-exempt cotton. The heading of the 
certificate bears the name of the person to whom it was issued and the application 
serial number of the farm. Coupons are worthless if detached from the certificate by 
persons other than ginners or authorized government agents. The ginner removes 
the number of coupons representing the net weight of cotton ginned and thereupon 
affixes a bale tag identifying the cotton as tax-exempt (or, in case of actual payment, 
tax-paid) 38 

The certificates are transferable in accordance with regulations prescribed by the 
Secretary. Forms to facilitate transfer are to be supplied, but obtaining certificates 
or bale tags by “sharp practices,” fraud, or coercion is made a penal offense.®® A 
penalty is also imposed on speculation in certificates or tags,*° an offense which will 
call for definition. Possibly an official discount rate will be established for certificates. 
The rate of discount would probably vary inversely with the estimated production 
in excess of the 10,000,000 bale allotment. 

The proposed regulations as to share-tenants and croppers suggest that restric- 
tions will be placed upon the transfer of certificates issued to them prior to the 
harvesting of the crop. Unless this is done, it is difficult to see how the elaborate 
provisions for re-distribution of surplus certificates and for cancellation in case of 
crop-abandonment can be effectuated. Certainly every effort should be made to 
avoid the risk of social dislocation which would arise from placing in the hands of 
poverty-stricken and ignorant tenantry certificates which can lawfully be cashed in 
advance of harvesting the crop. The temptation to realize on this novel asset, even 
at an improvident discount, might prove irresistible. 

It seems likely that the producer with a surplus will seek to acquire certificates 
rather than dispose of his seed cotton, although there is no restriction upon its sale 
or transportation (except for export).*! Possibly farmers will store their surplus in 
the hope that a future indulgent Congress will free it from the tax. However, 
proper storage facilities for seed cotton are limited. 

Traffic in untagged lint cotton is closely restricted. It may not be transported 
beyond the county of production except for purposes of storage, and no untagged 
bales may be sold, purchased or opened.** Criminal penalties sanction these prohibi- 


See Instructions and Regulations Pertaining to the Cotton Act of April 21, 1934 (Preliminary), supra 
note 5a, Pt. VII. ‘Provision has also been made for an interim certificate for use where regular certificates 
have not been issued prior to the opening of the ginning season. The interim certificate covers not to 
exceed 50 per cent of the applicant’s 1934-35 crop. It is not transferable. 

*® Bankhead Act, §9 (d). 

a CE 

“The export of seed cotton is prohibited, ibid., §14 (c), obviously an essential requirement to prevent 
widespread evasion through ginning in foreign countries. 

“ Tbid., §14 (b). These prohibitions may be relaxed by regulations prescribed “with due regard for 
the protection of the revenue.” 
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tions.*® If adequate supervision can be exercised at the ginneries—and there are 
over 13,000 of them—these prohibitions would seem effective since the withdrawal 
of untagged lint cotton for storage would be recorded. Another risk of evasion lies 
in the re-use of bale tags or of tagged bales. This is rendered a criminal offense, as 
is the forgery or counterfeiting of certificates or tags.** 


Administration of the Act 

The administration of the Act is vested in the Secretary of Agriculture, with the 
exception of certain functions entrusted to the Treasury Department. He is author- 
ized to make appointments without regard to civil service requirements.*° The 
actual work of administration has been turned over to the AAA which has organized 
“County Production Control Associations” composed of cotton producers for local 
administration.4® The checking of producers’ reports will be undertaken by “Com- 
munity Committees” and “County Committees.” The field official is the County 
Agent of the Extension Service who, in the larger counties, is aided by an “Assistant 
in Cotton Adjustment.” “The same general procedure will be followed as was used 
in the 1934 and 1935 cotton-acreage reduction plan.”*? 

Taxes are to be collected by the Commissioner of Internal Revenue and paid into 
the United States Treasury,*® but the proceeds are “authorized to be appropriated 
to be made available” for use in the AAA cotton program and for the administration 
of the Act itself for which, however, additional appropriation is made of sums 
available under the Agricultural Adjustment Act.*® 

A final section, following a little forlornly the section on definitions, authorizes 
the Secretary to expend $500,000 “to develop new and extended uses for cotton.”5° 


Continuance of the Act 

After the crop year 1934-35, the continuance of the Act is contingent upon a find- 
ing by the President that “the economic emergency in cotton production and market- 
ing will continue or is likely to continue to exist so that the application of the Act 
with respect to the crop year 1935-36 is imperative in order to carry out the policy 
declared in section 1.”°1 If the President proclaims the Act to be effective for that 
year, the Secretary of Agriculture, before making allotments of exempt cotton, must 
ascertain whether two-thirds of the persons “who have the legal or equitable right 
as owner, tenant, or share-cropper, or otherwise to produce cotton” in the United 
States “favor a levy of a tax on the ginning of cotton in excess of an allotment made 
to meet the probable market requirements.”*? If two-thirds of such producers 


“ The penalty is liability to a fine of not more than $1,000 or to not more than one year’s imprison- 
ment, or both. JIbid., §14 (d). The violation of regulations for which no special penalty is provided is 
penalized by a fine of not more than $200. Ibid., §14 (e). 





“For penalties, see note 43, supra. “ Tbid., §17. 

“See Preliminary Questions and Answers covering the Bankhead Act, U. S. Dept. Acr. (AAA), May 
2, 1934, p. II. 

ot CR ” Ibid., §24. 

“Bankhead Act, §19. " Ibid., §2. 


* Tbid., §16 (a) (b) (c). ® Ibid., §3 (a). 
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refuse to endorse such a tax, no allotment may be made, and the tax does not become 
applicable. The method whereby the Secretary shall ascertain this sentiment is not 
specified.** 
II 
Tue Kerr Tosacco Controt Acr 


The Kerr Act is a simpler measure than its prototype, the Bankhead Act, and 
since, moreover, regulations as to it are not available, a less detailed examination of 
its provisions is called for. A tax is imposed on the “first” sale of tobacco at the rate 
of 337% per cent of the selling price unless the Secretary of Agriculture designate a 
lower rate (not to be less than 25 per cent).54 This tax is payable by the seller®® 
and is to be applied, with certain exceptions,®* to all tobacco harvested in the crop 
year 1934-35. It may be extended to the succeeding year only if the Secretary deter- 
mines that three-fourths of the growers favor its continuance and, further, that its 
imposition is necessary to effectuate the declared policy; of the Act.5* Tobacco pro- 
duced before the 1934-35 season is exempt from tax and is to be identified as such 
by tag or otherwise.*® 

The tobacco production adjustment program, unlike the cotton program, was not 
limited to acreage reduction. Agreements providing for benefit payments were 
made on the basis of an allotment to each producer of a given number of pounds 
of tobacco in addition to rental payments for reductions in acreage.°® The Kerr Act 
rewards the contracting producer by providing for the issuance to him of tax-payment 
warrants covering an amount of tobacco equal to the amount allotted him under his 
agreement with the Secretary.°° The existence of such allotments obviated the 
necessity for the elaborate machinery for state, county, and individual allotments 
which is found in the Bankhead Act. However, an alternative basis for allotment 
is provided by a clause permitting the issuance of tax-payment warrants to the extent 
of the estimated production on “a percentage of a base acreage . . . determined as 

* Ibid., §4 (d). 

™ Kerr Act, §3 (a). The Secretary has designated the minimum rate of 25 per cent. 

55 Tbid., §6 (a). 

* Maryland, Virginia sun-cured, and cigar leaf tobacco are not subject to the tax. Jbid., §3 (b). These 
tobacco types are defined by reference to official Department of Agriculture classifications. Ibid., §1 (i) 
(j) (k). In the House debate, production of the first two types of tobacco was said to be below demand. 
78 Conc. Rec. 10998 (1934). 

* Kerr Act, §3 (b). The tax is not to apply to any tobacco harvested after April 30, 1936 (the end of 
the 1935-36 crop year). Id. Section 2 of the Act provides: “It is hereby declared to be the policy of 
Congress to promate the orderly marketing of tobacco in interstate and foreign commerce, to enable pro- 
ducers of tobacco to stabilize their markets against undue and excessive fluctuations, to prevent unfair 
competition and practices in putting tobacco into the channels of interstate and foreign commerce, and to 
more effectively balance production and consumption of tobacco, and to relieve the present emergency 
with respect to tobacco.” 

Kerr Act, §4 (b). 

See Knapp and Paramore, op. cit. supra note 1, supra at p. 341. The cigar leaf tobacco contracts 
were limited to acreage reduction. However, cigar leaf tobacco is excepted from the operation of the 


Act for the 1934-35 crop year. 
Kerr Act, §5 (a). 
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provided in any agreement between the Secretary,” and the producer.°% This basis 
will not be employed this year. 

A significant difference between the Kerr and the Bankhead Acts lies in the 
function which their respective taxes are intended to fulfill. The latter tax of 50 per 
cent is expected to compel that reduction in cotton production which the voluntary 
acreage reduction program alone seemed incapable of achieving. The former tax 
which has been fixed by the Secretary at the statutory minimum of 25 per cent was 
designed primarily to equalize the position of non-codperating with that of codperat- 
ing producers.*1 By taxing away the gains to be derived from non-codperation, the 
Kerr Act furnishes an inducement to the codperators to abide by the voluntary pro- 
gram which, if supported by an adequate number of growers, will of itself reduce 
tobacco production. The 25 per cent tax will not, it seems, force the non-codperating 
producer into the ranks of the codperators; it will deter those who are already 
there from deserting. Actually, no doubt a number of producers who, prior to the 
passage of the Kerr Act, had refused to join in the production adjustment program 
will now regard it to their best interests to do so,* and an opportunity has been 
afforded them to sign agreements for the 1934-35 crop.°" 

As in the case of the Bankhead Act, the question of the small producer and the 
problem of protecting those for whom production allotments could not equitably be 
made was encountered in framing the Kerr Bill. The solution finally effected was 
to authorize the Secretary to issue tax-payment warrants for this purpose in any 
county in an amount not in excess of 6 per cent of the amount of tobacco covered by 
warrants issued to all contracting producers in that county.°* At least two-thirds of 


1d. Resort to this basis would be necessary if the Act were applied to tobacco types for which no 
production allotments have been made. See note 59, supra. 

* This view was expressed in a letter by Secretary Wallace quoted in the House debate as follows: “My 
opinion of the proposed legislation iy that it does not seek to compel involuntary compliance, but does 
permit non-coéperatives to grow tobacco, and taxes them in an amount which would result in bringing their 
net income to an amount which they probably would have received in the absence of any adjustment 
program. If this can be accomplished in a practical manner, I can see no objection to some such 
emergency measure.” 78 Conc. Rec. 10982 (1934). Representative Marshall of Ohio insisted, however, 
that, “The purpose of the bill, and the only purpose of the bill, is to compel those people who have not 
joined in the voluntary coéperative plan to join. In other words, it lays a prohibitive tax of 25 per cent 
upon them if they do not join, and I say to you that it will work as a compulsory measure.” Id. 

© The operation of the tax may be indicated by the following hypothetical case. Suppose a grower 
of flue-cured tobacco normally planted 10 acres, yielding 700 pounds to the acre. He rents 3 acres to the 
government, receiving rental of $52.50. On the remaining 7 acres, he raises 4900 pounds of tobacco, 
sells it at 20 cents per pound, and receives $980. In addition he obtains 124 per cent of the market price, 
or $122.50, as an adjustment payment. His total returns from all three sources amount to $1155. 

A non-codperator having a farm of the same size and yield produces 7,000 pounds. If marketed at the 
same price, free from tax, this would have brought him $1400. A 25 per cent tax, however, reduces this 
return by $350, leaving him $1050 against the contract signer’s $1155. In addition, moreover, the former 
will have had to spend at least $45 for additional fertilizer. He may not have had to pay for his extra 
wood or labor. The 25 per cent tax, therefore, does more than equalize the position of the codperator. 
It is doubtful, however, whether it may justly be termed prohibitive. The non-signer gambles on the 
chance of an unusually high yield; 9000 pounds of equal quality would bring his return above that 
received by the codperator. 

* The Act provides a month’s grace for this purpose. Kerr Act, §14. 

* Kerr Act, §5 (b). 
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the warrants thus issued are required to be issued to growers whose allotments are 
1,500 pounds or less.** Another provision authorized the Secretary to make regula- 
tions protecting the interests of share-tenants and croppers in the issuance of war- 
rants.°> Under the tobacco contracts, landlords have generally been appointed trus- 
tees to receive adjustment payments for their tenants.°* Quite possibly, tax-payment 
warrants will be issued to them on the same basis. 

Unlike the cotton tax-exemption certificates, the tax warrants are not transferable 
(except by the personal representative of a deceased producer).®* Although the 
tax is assessed against the first sale of any given lot of tobacco, it seems difficult to 
suppose that any restrictions can be effectively enforced against sales by producers 
who have grown more than their allotment to others who have grown less. Most 
tobacco is marketed by growers at auction sales conducted in warehouses throughout 
most of the tobacco districts, and it is probable that the tax will be levied chiefly 
upon such transactions. However, regulations are authorized requiring returns as 
to the production, sale, and delivery of tobacco to be made by producers as well as 
by warehousemen and processors. 

The perishable character of tobacco rendered it unnecessary to parallel the pro- 
visions of the Bankhead Act regarding stored lint cotton. Tobacco must be marketed 
within a limited period of time after it is cured. The only alternative is to re-dry it, 
and few farmers have facilities for this process. Moreover, the re-dried tobacco 
could be identified were it to come on the market the year following. Consequently, 
it seems likely that virtually all the taxable tobacco will be subjected to the tax during 
the year in which it is harvested. 

The administration of the Act is, as in the case of the Bankhead Act, vested in 
the Department of Agriculture, which is employing the same machinery as was used 
in the voluntary tobacco programs. In general, procedural and fiscal provisions 
follow those of the earlier measure. The Kerr Act contains an interesting addendum 
in the form of provisions authorizing the Secretary to fix import quotas on cigar leaf 
tobacco,®* to be allocated by him among importers in a “fair and equitable” manner. 
Importations in excess of quotas are to be taxed, the amount of the tax to be fixed at 
the average sales price of domestic leaf for the preceding year times the percentage 
rate of the domestic tax.®® 


baa! CF 

* Ibid., §5 (£). 

* Knapp and Paramore, op. cit. supra note 1, supra at p. 342. 

“Kerr Act, §9 (a). Transfer is made a criminal offense. Jd. Non-transferability affords a protection 
to the ignorant against fraud, but whether this consideration or administrative convenience dictated this 
deviation from the Bankhead Act is not evident. 

* Ibid., §15. Quotas are to be based on average imports of such tobaccos for 1932-33 and 1933-34, 
except that the base period for Cuban imports is 1928-33. In the fixing of quotas, due regard is to be 
had to “the welfare of domestic producers” and “the protection of domestic consumers.” 
© Ibid., §16. 














THE BANKHEAD EXPERIMENT™* 


Paut J. Kern** 


I 


The war of the New Deal against economic disintegration has been characterized 
by one consistent agricultural premise. That premise consists in an unwavering trust 
that the root of all evil is the surplus—the solution, the elimination of surplus. 
Scarcely had the Tugwellians come to power in the Spring of 1933 when the Agri- 
cultural Adjustment Administration (AAA) launched its massive experiment in 
destruction.’ In its cotton aspect, its plow-under campaign is supposed to have 
eliminated four and a half million bales on about 11,000,000 acres. But the weather, 
unaffected by the AAA, proved exceptionally propitious for cotton. Chisellers crept 
in, and the cotton crop, finally more than 13,000,000 bales, was more than normal. 
The carry-over of 11,500,000 bales from the year previous—object of the mass attack— 
was cut down only slightly. 

Obviously the outlook for cotton was relatively unpleasant as the second session 
of the 73rd Congress convened in January last. No great good fortune such as catas- 
trophic flood or drought could be foreseen. An increase in the price of cotton, im- 
pelled by devaluation of the dollar in foreign markets, did nothing to solve the 
surplus. On these facts was superimposed the grim realization that the “voluntary” 
plow-under plan had failed to accomplish substantial reductions in produce the first 


* The so-called Bankhead Cotton Control Act (Act of April 21, 1934, Public, No. 169, 73rd Cong. 
2nd Sess.) constitutes an effort to limit by compulsion the size of the cotton crop, in an effort to raise the 
price of cotton to the producer. By its terms 10,000,000 bales of cotton are to be produced’ without 
restraint, each farmer to be apportioned a fraction which will correspond roughly to his proportion of 
the national production during a normal period. The allotments are made first on a state, then on a 
county basis, on a scale determined by state production during a period of five years preceding the passage 
of the Act. If the farmer raises more than his allotment, all the excess is taxed, by the terms of the Act 
(§4), at “50 per centum of the average central market price per pound of lint cotton, but in no event 
less than 5 cents per pound.” The purpose of this tax is to prevent excess cotton from reaching the 
markets. The tax is levied at the ginning. An elaborate system of bale tagging for purposes of regula- 
tion is set up by and under the terms of the Act. For a more complete description of the Act, see Cavers, 
Production Control by Taxation, supra, p. 349. 

** A.B., University of Michigan; LL.B., 1932, Columbia. Member of New York and District of 
Columbia Bars. Research assistant, Congressman F. H. LaGuardia, 72nd Congress, first session. Assistant 
to Professor Thomas I. Parkinson, Columbia University Law School, 1932, 1933. Lecturer on Adminis- 
trative Law, New Jersey Law School, 1933-34. Law Secretary (Assistant Corporation Counsel) to Hon. 
F, H. LaGuardia, Mayor of New York City, since January 1, 1934. Author of “Federal Farm Legislation, 
a Factual Appraisal” (1933) 33 Columbia Law Review; contributor to legal and other periodicals. 

* Under the authority of the Agricultural Adjustment Act (Act of May 12, 1933, 48 Srat. 31, 7 U. S. 
C. A. (Supp.) c. 26). 
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year of its trial and was almost sure to fail during its second. Even the sanguine 
C. A. Cobb, Chief of the Cotton Section of the AAA, when asked by Congressman 
Hope whether “You think that the voluntary plan will not be effective?,” replied, 
“T do not believe so; no.”? 

There are a number of reasons besides plain chiselling that accounted for this. 
Fertilizer sales had bounded up throughout the South as soon as the federal govern- 
ment distributed its checks from the plow-under campaign of 1933. It is possible to 
plant cotton in 30 inch instead of 36 inch rows. Intensive cultivation will often 
increase the total yield per acre to take up part of the plow-under slack. The price 
of mules had almost doubled* and the sale of tractors, at least in some sections, 
had greatly increased*—evidence of intended intensity. For many years the federal 
government had spent millons of dollars teaching the cotton farmers of the South 
to raise larger crops. Now the problem was for the federal government to find a 
way to prevent the cotton farmer from raising the increased crops which the federal 
government had taught and encouraged him to produce. 

There were apparently no dissenters from the faith that prosperity is produced by 
destruction.** This being so, there was no serious opposition in Washington to the 
philosophy of the crop control program of the AAA. Since no retreat was possible, 
and the present position of that control was untenable, advance was the only recourse 
—advance to compulsory crop control. 

The idea of compulsory cotton crop control was not novel. As early as 1931 
Louisiana completely prohibited the planting of cotton in 1932, made it a crime to 
do so, ordered its destruction where found, and outlined, the means of enforcement. 
South Carolina followed close on its heels with a similar statute.6 ‘These acts 
acknowledged the ineffectuality of state control, however, with clauses providing that 
they should never go into effect unless states producing 75 per cent of the cotton 
grown in the United States adopted similar legislation.” Such condition, of course, 
never occurred, although in the same year Mississippi® and Arkansas® adopted acts 

? Hearings before Committee on Agriculture (House of Representatives) on H. R. 8402 (and earlier 
drafts) (Bankhead Cotton Control Bill) 73rd Cong., 2nd Sess., Feb. 12-17, 1934 (Ser. 1) p. 20. 


® Statement of the Hon. C. C. Adams, Comm. of Agr., Georgia, Hearings before Committee on Agri- 
culture and Forestry (Senate) on S. 1974 (Bankhead Cotton Control Bill) 73rd Cong., 2nd Sess., Jan. 
15-17, 20, 1934, p. 29. 

* Statement of the Hon. S. S. Fletcher, State Senator, Alabama, Hearings (Senate), supra note 3, p. 45. 

“* This generalization, like many, is not strictly true. Senator Burton K. Wheeler, for instance, Dem- 
ocratic liberal from Montana, sarcastically lampooned the economic philosophy of the Bankhead Bill in the 
Senate hearings: “I have not been able to bring myself to believe,” he said, “that as a long policy you 
could increase the wealth of this country or any other country by destroying the wealth.” Hearings 
(Senate) supra note 3, p. 12. 

* La. Acts, 1931, Extra Sess., Act No. 1 (approved Aug. 29, 1931). This and the statutes referred to 
below are discussed in Legislative Stabilization of the Cotton Industry (1932) 80 U. or Pa, L. Rev. 436. 

*S. C. Acts 1931, Spec. Sess., p. 1095 (approved Sept. 23, 1931). 

* This recognition of the impotence of the small unit of production raises properly the question as to 
whether the Bankhead Act can be effectual without an international sustaining agreement. 
® Miss. Gen. Laws 1931, Extra Sess., c. 1 (approved Oct. 13, 1931). 
® Ark. Acts 1931, Extra Sess., Act No. 1 (approved Oct. 14, 1931). 
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embodying the same principle in less drastic form.’° ‘Texas alone went so far as to 
pass a production control act which was not conditioned on similar action by other 
states,’4 but this act was declared unconstitutional by an appellate court there.'* 
Tennessee’*® and Oklahoma" also indicated some sympathy with the general idea 
of compulsory control, but statutes were never enacted there. As a federal measure, 
however, the whole project was merely a remote idea until Senator John H. Bank- 
head, of Jasper, Alabama, brought it to eminence and passage during the present 
session of Congress. 
I 

Senator Bankhead brought his bill to hearing before the Senate Committee on 
Agriculture on January 15, 1933. The embryo Bankhead bill was spread on record, 
and the Senator held forth on its merits. Came also a parade of state commissioners 
of agriculture,!® and a farmer or two. On January 20, the Secretary of Agriculture, 
Henry A. Wallace, appeared, hedged his attitude carefully, refused to make a com- 
mitting statement. The hearing was not what could be called a gala event for the 
Bankhead bill adherents. 

Unperturbed, Senator Bankhead pressed the hearing to a conclusion. But there, 
temporarily, he was halted, for the bill was a revenue bill, and under the Constitution 
all such bills must originate in the House. Fortunately for the Senator, this problem 
was not as grave as it might have been for any of his colleagues, for in the House 
there also sits a Bankhead, younger brother of the Senator, William B. Bankhead. 
A veteran of nine terms in that body, the younger Bankhead is also one of its most 
powerful members. Though not a member of the House Committee on Agriculture, 
he is the guiding spirit of the mighty Rules Committee. 

But the Senator fortified himself further before essaying the House. About the 
first of February he and Bankhead the younger called on the President. Wholly 
successful was the issue. The President favored the “underlying principle” of the 
bill.16 

So on February 12, the House Committee on Agriculture came together to lend 
its blessing to the scheme. After a brief introductory statement by Senator Bank- 


* These acts as well as the Texas statute, infra note 11, limit production to 30 per cent of the land 
previously planted to seed cotton. 

* Tex. Gen. and Spec. Laws 1931, 2nd Called Sess. c. 2 (approved Sept. 22, 1931). 

* State v. Smith, 47 S. W. 2d 642 (Tex. Civ. App. 1932). Although the statute asserted its purpose 
to be the prevention of soil deterioration and the spread of cotton diseases and infestation, the court found 
the facts of cotton cultivation not to sustain the legislative declaration and held the statute unconstitutional 
as an unreasonable regulation taking property without due process of law. The case was not appealed to 
the Texas Supreme Court. 

* The Tennessee legislature voted to send a delegation of 12 commissioners to the cotton conference 
at Jackson, Miss. Tenn. Acts 1931, Res. No. 13. 

* An initiative petition (State Question 170, Initiative Petition 115) proposed the adoption of legislation 
similar to that adopted in Mississippi. It was unsuccessful. 

* Commissioners of Agriculture came from Alabama, Georgia, Mississippi, North Carolina, and 
Louisiana. 

*©“T might tell you that he was in favor of . . . the underlying principle of the bill of limiting the 
number of bales produced.” Statement of Senator Bankhead, Hearings (House) supra note 2, p. 87. 
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head, C. A. Cobb took the stand as witness number one-'* He was more sanguine 
about the probable success of the Bankhead plan than he had been three weeks 
previous, before the Senate Committee. In January he presented a list of five disad- 
vantages of the Bankhead plan, some of them rather serious.1* He was by no means 
unqualified in its endorsement. But in February he had become convinced that there 
was an overwhelming popular demand for the legislation and that it was a proper 
panacea for the evils besetting cotton. The five disadvantages were not put into the 
record. 

The Secretary of Agriculture was more consistent. He was still lukewarm.’® 
When asked categorically whether he favored the idea of compulsory production 
control, he stated: 

I would not care to answer that categorically. But, except for the fact that it is likely 
to cost quite a bit of money, as long as the South is willing to offer itself as an experimental 
economic laboratory, it would be very interesting to see the varied human reactions that 
would come out of trying such a program. I have told the southern people at various 
times, that if they were willing to offer themselves for this experiment it was awfully nice 


of them to do so; that coming from the North, I thought it was very nice for them to 
do so.29 


The Secretary also offered numerous suggested amendments. He entered a caveat 
on the problem of landlord-tenant relationships. He discussed the question of 
whether the base period for allotment should be five or ten years. He commented 
upon the possibility that the rate of tax. over allotment (75 per cent) might be too 
high. He pointed out that funds for administration had not been provided. He 
criticised the foreign embargo. He urged serious consideration of the possibility that 
majority acceptance might be too small a proportion of farmers to give the plan 
stability.?* 

But on the last day of the hearing the die was cast. The Chairman (Representative 
Jones) dryly announced: “Also I have a communication from the White House in 
reference to the pending bill. . . .”. The President stated his position unequivocally. 
“My study of the various methods suggested leads me to believe that the Bankhead 

y y 88' 
bills in principle best cover the situation. I hope that in the continuing emergency 
your Committee can take action.”?* 

Not until March 10 was the bill called up on the floor of the House. The opposi- 
tion at once assumed the self-righteous championship of American ideals and institu- 

™Mr. Cobb had been managing editor of The Progressive Farmer before joining the AAA as Chief of 
the Cotton Section and had previously been editor-in-chief of The Southern Ruralist, published in Atlanta. 

* Mr. Cobb suggested the disadvantages, among others, of “arbitrary action,” lack of storage facilities, 
straining of landlord-tenant relationships, and bootlegging. Hearings (Senate), supra note 3, p. 103. 

See Statement of Sécretary of Agriculture, Hearings (House), supra note 2, pp. 36, 42. 

” Ibid., p. 45. 


* Tbid., pp. 32-35. 
Letter of February 16, 1934, from the President, placed in the record of the House hearings. Jbid., 


. 139. 
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tions against communistic innovations.?* Witch-sniffing conservatives found it 
relatively simple to find the hand of Trotzky in the Bankhead bill.2* Even the 
heaviest Republican artillery was unlimbered against the bill. Representative James 
Wadsworth, Republican, New York, (former U. S. Senator from New York) viewed 
the legislation glumly as follows: 


My attempt upon this occasion is to portray to you, if I can, the significance and the 
philosophy of this whole movement. It seeks the abandonment of the American concep- 
tion of liberty under a Constitution. It challenges the Tenth Amendment by putting the 
Federal government in the possession of complete authority over those matters which that 
amendment reserves to the states and the people. It spells the end of the federal union of 
states. It sets up a government imperial in character, ruled by a huge bureaucracy. Our 
children will exist as subjects in a land where their forefathers lived as masters. Yes; pass 
this bill, drive in nail after nail, clamp the lid down permanently, my friends, but do not 
shut your eyes to the consequences.?5 


On the side of the proponents the bill was handled with expedition and skill. 
Armed with an overpowering majority, a letter from the President, and other per- 
quisites of security, the proponents had little to fear. Several amendments, dealing 
with technical, rather than philosophical, changes were passed. Representative 
Marvin Jones of Texas, chairman of the House Committee on Agriculture, sum- 
marized the purposes of the bill when he stated: 


At the beginning of last season we had the largest carry-over of American cotton in 
America that this country had ever known. . . . No one sponsoring this bill is trying to 
adjust cotton to the American market. We are simply trying to adjust to the world 
market; and if we once clean the slate on the carry-over, that has been wrecking the South 
since the war, if we can clear the decks one time, I believe the situation will largely handle 
itself.26 


* Representative McGugin, Republican, of Coffeyville, Kansas, greeted the measure with a long letter 
read into the Record from one Mrs. Nannie Stallings, resident of LaGrange, N. C. This he followed with: 
“There is a lady, the wife of a small farmer in North Carolina; but, none the less, from the language 
of her letter, one knows she is an educated woman; one knows she still loves and reveres the America of 
yesterday. She prefers the America of yesterday to an America built on the Tugwellian theory. What is 
more, she is yet a Democrat of the Jeffersonian school, and her thoughts are not controlled by any future 
elections; she is not reélection conscious. She still stands in defense of America, in defense of her home, 
and in defense of the Southland, if you please. I thank you.” 78 Conc. Rec. 4294 (1934). 

* Said Hamilton Fish (Republican, N. Y.): “I do not want to say that this bill amounts to socialism 
or communism but it is a step in that direction. It is well to remember what happened over in Soviet 
Russia in 1917... .” IJbid., 4841. 

* Ibid., 4301. It is by no means fair to castigate the Bankhead proponents as radicals. The Senator 
himself was engaged in the practice of law “representing corporations and large interests” before he came 
to the Senate. Hearings (House) supra note 2, p. 98. He would “like to see tractor farming eliminated.” 
Ibid., p. 89. The Wall Street Journal (Jan. 5, 1934) supported the Bankhead Act. In the House hear- 
ings, the Hon. J. D. Holton, Commissioner of Agriculture of Mississippi, said: “Mr. Kennington is 
possibly the wealthiest man in our state, the biggest business man . . . he came to me and caught hold 
of my hand and congratulated me on the stand that I have taken [on this bill] . . . he said to me . 
‘This is the only plan’ .. . etc.” Hearings’ (Senate) supra note 3, p. 37. The proponents of the Act 
certainly did not picture themselves as friends of Lenin. 

* Tbid., 4833. 
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Representative John A. Martin of Colorado was more blunt. Said he: 


Agriculture is the last frontier of individualism in the sense of every fellow for himself, 
the devil take the hindmost. Industry and labor have fairly well learned the lesson and the 
need of organization. . . . He [the farmer] will either take hold of his problems and 
work them out under this guidance or be reduced to a permanent state of tenantry and 


penury.?7 

The issue was foreordained. On March 19, when the vote was taken, the power- 
ful Democratic steamroller did up its critics handily. By 251 to 115 votes the bill 
was passed, and went to the Senate.?® 

Only three days were permitted to pass before the bill was brought to the floor 
of the Senate. On March 22, Senate Bill 1974, Senatorial counterpart of the House 
bill, was ushered in by Senator Bankhead on a wave of statistics, editorials from the 
New York Herald Tribune and the Wall Street Journal, and a trifle of oratory. The 
Senate debate did not reproduce the sentiments of the House. There was less of 
reversion to standards of “liberty” and individual freedom and much more constitu- 
tional debate. Senator Borah joined the constitutional debate with relish.2® Even 
after the passage of the bill, Senator Stephens of Mississippi expressed some personal 
doubts about its constitutionality.2° The issue was closer, too, in the Senate than in 
the House, with a vote of 46 to 39.3" 

Though a number of technical committee amendments were agreed to in the 
Senate, there was again no substantial change in the bill on the floor. Senator Hiram 
Johnson secured an amendment fixing the quota of California at 200,000 bales.®? 
Senator Josiah Bailey of North Carolina proposed the only drastic change. His pro- 
posal to permit the ginning of 8 bales of cotton from any single producer free of tax 
was defeated.3% 

In its final form the Act®* differed only in technicality and not in philosophy 
from the original bill. Most of the amendments were made in the House Com- 
mittee on Agriculture, where the bill was rewritten, and some few were added with- 
out opposition on the floor. The chief amendments were those altering the method 
of exercising control from a licensing to a taxing system and limiting the Act’s dura- 
tion to two years, thereby placing it in the category of temporary emergency meas- 
ures. On the whole, however, the original plan survived with remarkable vitality. 
Legislative exigencies involved no important compromise in principle. 

But Section 13 of the original bill, authorizing the President to make agreements 
with foreign nations limiting exports, was eliminated. The hope of international 


si ff 

8 Thid., 4897. * Tbid., 5825. 

® Ibid., 5533. * The date of passage was March 29, 1934. Id. 

* An additional amendment was later passed to clarify this amendment. See 78 Conc. Rec. 11804 
(1934). 


8 Ibid., 5614. 
* Act of April 21, 1934, Public, No. 169, 73rd Cong., 2nd Sess. 
*° For original bill, see Hearings (Senate) supra note 3, p. 1. 











368 Law anp ConTEMPORARY PROBLEMS 


codperation was abandoned, just as the hope of interstate codperation had been 
abandoned under the abortive state acts of three years ago. 


III 


With only one or two exceptions, the opposition to the Bankhead bill avoided the 
economic issues, reverting to the ancient bromides. It is idle to argue the economic 
cause of the conservatives. Suffice it to say that whatever they have to offer has been 
thoroughly tried, under most favorable auspices, and has dismally failed. Economic 
criticism of the Bankhead Act must therefore revolve in a different orbit. That orbit 
brings us to a consideration of the wisdom of the Bankhead plan as against other 
plans; the wisdom of the technique, admitting the principle of planning to be sound. 

There are two bases upon which planning can be conducted. There can be a 
plan designed to produce only so much as people can buy, or a plan designed to 
produce so much as people can use. Between these two, principles of humanity 
would dictate that we adopt the second, in a country flourishing with an abundance 
of fruits and goods. This the Bankhead Act fails to do. The sponsors of the Bank- 
head Act based their program upon the profit system premise that supply must be 
reduced to purchase, rather than consumption, demand, in order to insure a profit to 
the producer. This premise assumes that money profit, rather than distribution for 
use, is the ultimate goal of the economic and social system.*® 

Figures placed in the record apparently sustain the claim that the farm income 
for cotton is highest in the years when the production is least.27 At least it appears 
that in 1926, when the crop reached 17,977,000 bales, the total income to the cotton 
farmers was $982,736,000, while in 1923, when the crop was only 10,140,000 bales, the 
total income to the cotton farmers was $1,571,829,000. These figures are subject to 
some criticism,®* but such criticism is non-essential for the thesis under discussion. 
Such total return can be admitted to be as stated, without detracting from the 
proposition that supply and demand in the commercial sense may bear no relation 
to social supply and demand. An economic argument soundly built in the light of 
an Adam Smith philosophy is not sufficient to justify mass destitution. 

Unfortunately it is impossible to compute, even with approximate accuracy, the 
amount of cotton needed to satisfy human wants in a social sense, on the basis of 
available figures. It requires no logic to demonstrate, however, that even in a 
“normal” year such as 1926-27, 1928-29, there are millions of persons throughout the 
United States and elsewhere inadequately clothed. In both of the years mentioned 
the domestic consumption of the United States was in excess of 7,000,000 bales.5® 


** Senator Bankhead stated: “I would rather increase the wealth of a particular commodity than figure 
on the general increase in wealth of the country.” Hearings (Senate) supra note 3, p. 12. See also 
Statement of C. A. Cobb, Hearings (House) supra note 2, pp. 1-2. 

* See table introduced by Senator Bankhead in Senate hearings. Hearings (Senate) supra note 3, p. 9. 

* For instance, the 1923 crop followed two short crops and the 1926 crop followed two large ones. 
It is very possible that the price fluctuates in inverse ratio to the carry-over rather than the size of the 
crop. See table put into the Congressional Record by Representative Jones. 78 Conc. Rec. 4527 (1934). 

See YEARBOOK, Dept. AcR. (1932) 665. 
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If the United States were to continue this consumption, with a 10,000,000 bale effectual 
limit on production, as under the Bankhead Act, there would remain an exportable 
surplus of only 3,000,000 bales. Since the United States normally exports 6 to 8,000,- 
ooo bales a year, and since only 10 to 12,000,000 bales are produced annually outside 
the United States, this curtailment could result in only one of two alternatives if 
adopted as a long policy. Either the world supply outside the United States would 
be increased to absorb the difference, leaving the world supply and the world price 
static, or there would be a further deprivation of necessary goods to human beings 
throughout the world. 

One other eventuality might ensue. The internal supply of the United States 
might be cut down, so that our own people would pay by destitution for the theoret- 
ically increased price. A reduction to 5,000,000 bales domestic consumption a year 
means a reduction to the living standards of 1932-33.*° 

It seems more probable that the first of the two suggested alternatives will occur 
and that the world production will be increased to account for the American differ- 
ence and that the result of the grand experiment will be merely a loss of export 
markets and a loss of the vast trade balance which cotton normally builds. Brazil 
and the Uganda are huge potential competitors. In the past 25 years, foreign 
production has nearly doubled.*? Russian production has increased from practically 
nothing in the years immediately following the War to about 2,000,000 bales, and 
has attracted the apprehensive attention of the Department of Agriculture. Un- 
official reports indicate increased foreign planting on the prospect of the Bankhead 
plan.** The unhappy prospect is not brightened by recalling the efforts of Great 
Britain, under the Stephenson plan, to force up the world price of rubber by manip- 
ulation of a supposed monopoly.*® 

It is essential to bear in mind that 55 to 60 per cent of the American crop has 
heretofore been exported. Loss of this export business will mean that thousands of 
cotton farmers will be thrown out of work in the South. The end is a ponderable 
one. Aside from the loss of a balance of trade, it will result in the releasing of 
many millions of acres of land which will either lie idle or enter into competition 
with the already harassed farmers of the North. That such a consequence is de- 
sirable, even from a narrow or sectional standpoint, is unthinkable. It would almost 
fulfill the prediction of Congressman McGugin, when he said: 
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This legislation . . . will bring economic destruction greater than that experienced 
during the reconstruction period following the Civil War . . . ; I realize it is being done 
in despair.*® 

“ Hearings (Senate) supra note 3, p. 9. 

“See 78 Conc. Rec. 4552 (1934). And see note 42, infra. 

“See YEARBOOK, Dept. AcR (1932) 661. Senator Bailey stated on information that Egypt had 
12,000,000 and India 15,000,000 acres available for increasing cotton production upon the curtailment of 
the American supply. 78 Conc. Rec. 5617 (1934). 

“ YearBoox, Dept. AcR. (1932) 142. “ Tbid., 4828. 

“98 Conc. Rec. 4828, 4831 (1934). “ Tbid., 4831. 
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But if we grant, for the sake of argument, that the export market will not be lost 
or even endangered by the curtailment of American supply, we still face a genuine 
problem as to whether such curtailment will affect the world price. When a nation 
is confronted by an exportable surplus, the price of the whole crop is determined by 
the price of the exportable surplus. The reduction accomplished by the Bankhead 
Act is about 3,000,000 bales a year. This is about 12 per cent of a normal world crop. 
But the effect of such reduction is minimized, if not cancelled, by the fact that the 
carry-over is ample to supply such world deficiency for three years or more, and the 
present maximum lifetime of the Bankhead Act is two years. Cotton is not perish- 
able. The carry-over, unlike certain other crops, does not materially diminish by 
passage of time. 

Attempts to answer this criticism by reference to the domestic price increase since 
the inauguration of the plow-under campaign of 1933 are unjustified. What has 
occurred has not been an increase in the price of cotton, but a decrease in the price 
of the dollar. The world price, in terms of gold, has remained almost stationary.*? 
If this is the end to be achieved, however, for the purpose of scaling down the fixed 
indebtedness of the cotton farmer and raising his domestic purchasing power, the 
Bankhead Act does not do it. The Bankhead Act is not inflationary. 

In the face of these facts, there was a consistent attempt while the bill was before 
Congress to excuse its sponsors by claiming for the measure an overwhelming pop- 
ular demand.*® Especially in the hearings before the House Committee on Agricul- 
ture were these efforts marked. A two page tabulation was spread into the record, 
purporting to show that 95 per cent of all farmers favored compulsory crop control, 
out of 22,123 canvassed.*® On questioning it developed, however, that this mass 
response was largely from crop reporters, local committeemen of the AAA, and 
county agents, of whom the latter two classes receive money from the government 
for their expenses and work and might be of doubtful independence in such a poll.5° 
The questionnaire was enclosed in a letter from Secretary of Agriculture Wallace 
which opened with the sentence: 

Many cotton producers and others in the Cotton Belt have proposed that amendments 
to the Agricultural Adjustment Act be enacted to compel the codperation in cotton- 
reduction programs of every producer who is eligible to participate. . . .5 


* A bale of cotton is now worth about 1.75 ounces of gold. In 1926 it was worth about five ounces, 
See discussion by Congressman Busby. IJdid., 4831. 

* Secretary Wallace refused “to come out in behalf of legislation of this type until it was absolutely 
clear that there was an extraordinary sentiment for it.” Hearings (Senate) supra note 3, p. 64. If the 
program fails, responsibility may be placed on the southern farmer. Congressman Jones, chairman of the 
House Committee on Agriculture, has already taken precautions along this line. Said he: “I do not 
know whether this proposition will work or not. . . . It is only a two year program. If it fails it will 
affect only the South which has asked for it. . . .” (italics mine). 78 Conc. Rec. 4529 (1934). 

“ Hearings (House), supra note 2, pp. 6-7. 

” The county committeemen have already profited from simulating mass response. Under Article V 
of the “Regulations under the Cotton Control Act of April 21, 1934,” relating to the tagging of cotton 
harvested and ginned prior to June 1, 1934, issued by the Department of Agriculture on June 12, 1934, it 
is provided that they may be employed as taggers “on a reasonable basis of compensation.” Their con- 
version to the “principle” involved has probably become permanent. 

* Hearings (House), supra note 2, pp. 8-9. 
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Two of the three questions submitted, moreover, gave the impression that the 
compulsory action contemplated was merely a compulsory sanction against those 
who failed to voluntarily sign the plow-under agreement, and this charge was openly 
made in debate. The criticism levelled against the whole questionnaire by Repre- 
sentative Chase (Republican, Minnesota) was not entirely unfair. He said: 


The chairman of the committee made the statement that this question was submitted 
to the cotton farmers of the South and 95 per cent of them endorsed it. Manifestly the 
statement was a slip. It was submitted to one per cent of the cotton farmers of the South, 
and a little more than half of that one per cent answered, and 95 per cent of that one-half 
of one per cent endorsed some plan of production control, not this plan.5? 


IV 


The economic philosophy which holds it proper to procure a temporary financial 
betterment for one class of our citizens at the expense of the social group as a whole 
is of dubious wisdom. Clearly the philosophy of the Bankhead Act is such. It will 
improve the condition of the cotton farmers, if it does so improve conditions, not by 
furnishing to society more or better cotton but by depriving society of part of the 
cotton supply which it now has.°* The basic defect is of course no fault of the 
framers of the Act but is due to the faculty operation of the price system of distribu- 
tion. Yet the result, from a social standpoint, is certain to be unfelicitous. 

If each of four snakes, placed in a circle, starts simultaneously to swallow the snake 
in front of him, each may prosper for a while, but shortly the position of all will 
become uncomfortable. So with the cotton producer. His partial swallowing of the 
miller, without corresponding social contribution, will lead to inevitable price in- 
crease to the consumer. This can only lead, if pursued logically, to an eventual 
increase in the price of things the cotton farmer buys, with nullification of intended 
benefits. 

But even if the price difficulty is solved for the farmer by the Bankhead Act, 
there is no proof available, and no evidence was adduced at the extended hearings on 
the Bankhead bill, to show that we are faced with a social overproduction rather than 
a price overproduction. Hence there is no reason to believe that elimination of the 
price overproduction, if it takes place, is in the public interest. On the contrary there 
is strong reason for believing that while our defective system of distribution saddles 
upon us a price overproduction, we actually have a social underproduction, and that 
any reduction in supply will have adverse social consequences, inimical to a broader 
public interest. Congressman William Lemke of North Dakota, one of the ablest 
of the House liberals, stated the case for society in competent fashion on the floor of 
the House. He said: 


"78 Conc. Rec. 4544 (1934). 
* This thesis is premised on the assumption that the Act will be well enforced, that it will achieve 
its purpose of preventing cotton over the allotment from reaching the market, and that the anticipated 
tax of 50 per cent of value will be sufficient to induce cotton farmers to cut their acreage. The accuracy 
of this broad assumption is somewhat unpredictable. 
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The trouble is not so much with an overproduction of cotton as with a maldistribution 
—with underconsumption. Thousands and millions of our population could use more 
cotton—more clothes. Millions still go to bed without mattresses, without sheets, and with- 
out proper bedding, while millions are wearing cast-off, second-hand, germ-infested, disease- 
laden clothes which the Boy Scouts were asked by the administration a few weeks ago to 
gather and distribute to the needy. Why this inconsistency? Why not, in place of those 
fifthy, germ-infested, disease-laden, second-hand clothes, take the cotton and let some of the 
12,000,000 that are still unemployed manufacture it into finished clothes for these people? 
Why always go back end forward?54 


Until proof is presented that there is a social, as contrasted with a price, overpro- 
duction of cotton, it is dangerous from a social standpoint to restrict production. As 
a matter of fact, until an exhaustive survey is made to determine the proper per capita 
consumption of cotton from a social standpoint, it is impossible and unfair to attempt 
to adopt a sound system of national production control. Such a survey should be an 
immediate prerequisite to further efforts at national economic planning.®® Even the 
price system can be sublimated to social use, through the employment of government 
credit, if there is a definite and certain knowledge of the proper social demand. 
Until such a step is taken—the next logical step—it is impossible to be wholly en- 
thusiastic about present unscientific measures, salutary though they may be as 
pioneers of a planned economy. 


8 Conc. REc. 4544 (1934). 
* Such surveys are relatively simple in connection with certain basic products. See Kern, Federal 


Farm Legislation, A Factual Appraisal (1933) 33 Cot. L. Rev. 984, 1008, 1009. 



































IN DEFENSE OF THE BANKHEAD ACT 


G. W. Forster* 


Criticism, both vehement and fulsome, has been generously applied to the 
activities of the Agricultural Adjustment Administration. But the siren blasts of 
disapproval were sounded when the Bankhead Act was approved April 21, 1934 
providing for the compulsory limitations of cotton production. The Agricultural 
Adjustment Act, approved May 12, 1933, providing only for “so-called” voluntary 
control was bad enough, the Bankhead Act closed and locked the lid of the produc- 
tion box. Nothing, according to the critics, could be more anti-social than the mass 
destruction of goods already in existence and the limiting of future production. The 
Bankhead Act is the unforgivable sin against a suffering humanity. The outlook, 
say the critics, is indeed a gloomy one. 

In spite of all of these violent expletives, the activities of the Agricultural Adjust- 
ment Administration (AAA) both under the original act and those contemplated 
under the Bankhead and Kerr Acts may be justified. Hurriedly, it should be 
stated that some other way, and perhaps a better way from a social point of view, 
might conceivably have been devised and put into operation. That Congress could 
have devised a better way, considering our present economic structure, is indeed 
doubtful. Alternative plans do not fall, however, within the scope of this paper. 

As a major criticism it has been charged that it is impossible for any nation to 
become prosperous by producing less and less. This statement, within certain limits, 
is correct. But it cannot be said that the voluntary or planned destruction of a good 
means less wealth for a nation. Economists who have attacked the Agricultural Ad- 
justment Act and more particularly the Bankhead Act tend to forget, perhaps con- 
veniently, their economics. It is a well known fact, and one which is generally ac- 
cepted, that it will not pay the individual producer nor indeed society to harvest a 
crop already produced which does not at least sell for enough to pay marketing costs. 
To abandon or destroy a crop which will not pay even the marketing costs is not a 
waste but an economic gain to the individual as well as to society, as it preserves 
human and often other resources. And it must be admitted that in the summer of 


*B.S., Cornell University; M.S., Ph.D., University of Wisconsin. Formerly Assistant Chief of the 
Office of Farm Economics and Farm Management, United States Department of Agriculture. Consulting 
Economist for Farm Mortgage Conference and Advisor on Farm Taxes to the North Carolina Tax Com- 
mission. Head of the Department of Agricultural Economics, University of North Carolina, Raleigh, N. C. 
Author of bulletins on farm management and agricultural taxation and finance. 
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1933 there was considerable cotton which if harvested could not have been sold for 
a price sufficiently high to pay the harvesting and ginning costs. To say, therefore, 
that willful destruction, either planned or voluntarily conceived, is always uneco- 
nomical and anti-social, is unsound. 

The, second principle which may be laid down is that the production of a crop 
should not be undertaken (or permitted) when the anticipated return will not cover 
current operating costs, that is, the cost of seed, fertilizer, labor and such depreciation 
of equipment as may be reasonably charged to the current operation. To prevent or 
forestall the production of a crop under such economic conditions is obviously not a 
destruction of wealth but its preservation. The outlook for cotton in the summer of 
1933 was not encouraging, and the previous four years had been disastrous ones for 
the cotton producer. The economic results as well as the outlook then justified some 
method of control. This was accomplished first by the destruction of a part of the 
1933 crop and a reduction in the acres planted in 1934 as compared to 1933. What- 
ever may be the effect of the inflation of the currency on prices of cotton, it is evident 
that prices of cotton will be much higher in 1934 than they would have been without 
control. And land, labor and material resources have been saved. 

Finally, it may be said that no crop should be produced, nor be permitted to be 
produced, which will not return an income sufficient to pay not only operating costs 
but overhead costs also. But to argue this point would involve a discussion of the na- 
ture of costs, the question of whether or not rent of land should be, either from the 
individual point of view or from a social point of view, considered a cost, or that 
profits, the return to the entrepreneur for his part in this scheme of production, should 
be considered a legitimate part of the cost of production. To consider these complex 
problems would be to increase the length of this paper and arrive perhaps at no partic- 
ular place. It can be said, however, that it is neither the purpose nor the intent of the 
AAA, either under the original act or the Bankhead Act, to enhance the price of 
cotton or any other produce to the point where excessive rents and profits will accrue 
to their producers. Indeed this would, except in a few instances, be an impossible 
task to perform. All that can be hoped for is a restriction in production so that the 
price of agricultural products will yield to the marginal producer a reasonable wage 
and other operating costs. This will mean, no doubt, rent and indeed some profits 
to a few producers, but these returns will not be large nor should we view the pros- 
pects with alarm. 

The critics of the AAA emphasize the danger of losing our foreign markets if 
prices are unduly enhanced. In the case of cotton this fear is not well founded. It 
should be remembered that the Bankhead Act is simply an emergency measure. Con- 
gress has specifically limited the life of the Act to two years, and its continued life 
will be possible only under conditions such as exist today. If this be true, there is no 
particular fear that the foreign markets will be lost to producing areas outside the 
United States where evidently present prices are not high enough to induce cotton 
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production. To state seriously that the United States is in grave danger of losing its 
foreign markets for cotton because of the Bankhead Act is to assume that Congress 
would deliberately permit compulsory control to continue after cotton prices had 
risen to a point where unusual production would be undertaken by foreign countries. 
The Bankhead Act is a creature of Congress and may be destroyed or continued at 
its will. In no sense does the Act constitute a Frankenstein which will remain a 
constant menace to its creator. 

A more serious criticism, and one which has been tacitly referred to, is that the 
Bankhead Act provides a means of benefiting one class at the expense of another. 
As already pointed out, this is not the purpose either of the Act nor that of Congress 
when it passed the Act. It was the intent of Congress to assist an economic class that 
has been suffering for a period of ten years or longer, and it took about the only 
course, considering the nature of our economic structure, that could be adopted. 
Proof of partiality would be difficult. The solution of the problem of class equality 
does not lie solely within the power of Congress. The only way, other than the one 
adopted by Congress, in which the condition of the agricultural classes could have 
been improved would have been for Congress to have attempted a program of speed- 
ing up industrial production, thus providing more industrial outputs to be exchanged 
for existing agricultural products. But this task would involve a nice problem of 
deciding in which industries or units of an industry this could be done without 
economic loss. We have here the problem, as in agriculture, of obtaining at least 
the operating costs; otherwise there would be no economic gain to society. It might 
be argued that an industry could be speeded up even if the goods produced would 
not bring the owner a price sufficient to pay the operating costs. But this could be 
considered only a temporary expedient and in no sense an ultimate and final solution 
of the problem. 

It can be concluded, then, that the economic program of the AAA, as reinforced 
by the Bankhead Act, cannot logically be charged with destruction of wealth. In 
fact, the program may be logically viewed as preserving our human and economic 
resources. True, it has increased certain problems such as that of the unemployed 
cotton tenants and croppers. But to argue that these unemployed tenants and 
croppers should be used to produce uneconomically is unsound. The unemployed 
tenants and croppers constitute a related but rather distinct problem which must be 
solved by transferring, if possible, these submarginal producers into other types of 
economic employment. If this cannot be done, then they must be supported, at least 
in part, out of revenues received from taxation. 

The AAA program and the Bankhead Act must be judged on the issue of 
whether or not agricultural production can be adjusted so that our agricultural re- 
sources, including land, labor and equipment, will be used more economically. A 
close study of the facts indicate that this is in course of accomplishment. 














CONGRESSIONAL POWER TO CONTROL COTTON 
AND TOBACCO PRODUCTION 


Douctas B. Maccs* 


An Act of Congress succumbs to a challenge of its constitutionality only if five of 
the nine justices of the Supreme Court of the United States are persuaded either, first, 
that it does not constitute an exercise of one of the powers conferred upon Congress 
by the Constitution or, second, that it violates one of the prohibitions upon Con- 
gressional action imposed by the Constitution. 

The clauses which enumerate the powers of Congress and those which set forth 
prohibitions are phrased in broad and general terms. Rarely, if ever, does either the 
language of a clause or what is known of its historical background spare the justices, 
as the final authoritative interpreters of the Constitution, the task of choosing be- 
tween several equally possible interpretations. Their choices are not based solely 
upon their judgments as to the wisdom of the particular statute before them: their 
decision will be a precedent tending to establish the validity or invalidity of other 
statutes already enacted or possible of future enactment; the justices are influenced, 
therefore, by their judgments as to the wisdom of these other statutes. The need for 
choosing is not, however, obviated by existing precedents: frequently precedents are 
lacking or conflicting or announce doctrines which make the validity of statutes de- 
pend upon the justices’ judgment as to their wisdom or reasonableness; where this is 
not true the fact that the Court’s tradition permits and its practice makes not unusual 
the overruling of precedents requires the justices to determine the wisdom of follow- 
ing existing precedents. Whether a statute is held valid or invalid depends, therefore, 
very largely upon what men happen to be on the Supreme Court, upon their social 
and economic philosophies, upon whether they are influenced more by traditionally 
accepted ideas or more by the needs of today, upon the extent to which they feel they 
should subordinate their ideas of policy to those of the legislature.’ 

The Bankhead Act* and the Kerr Act® are sustainable, if at all, only as exercises 


* A.B., 1922, J.D., 1924, University of California; S.J.D., 1926, Harvard. Member of the California 
Bar. Professor of Law, Duke University. 

*See Maggs, The Constitution and the Recovery Legislation: The Réles of Document, Doctrine, and 
Judges (1934) 1 U. oF Cuicaco L. Rev. 665. 

* Act of April 21, 1934, Public, No. 169, 73rd Cong., 2nd Sess. This Act and the Kerr Act are 
described in Cavers, Production Control by Taxation, supra, p. 349. 
* Act of June 28, 1934, Public, No. 483, 73rd Cong., 2nd Sess. 
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of either the taxing power* or the commerce power® conferred upon Congress by the 
Constitution. The only constitutional prohibition which can be invoked against 
them with the slightest possibility of success is that which forbids Congress to deprive 
any person of life, liberty, or property without due process of law. The language 
and the known historical background of the relevant clauses are such that interpreta- 
tions sustaining these Acts are, I believe, at least as possible as interpretations in- 
validating them. Relevant past decisions do not, in my opinion, clearly call for a 
decision for or against the Acts; the precedents and the doctrines announced in them 
are contradictory and confused. The Acts clash with traditionally accepted ideas as 
to the proper functions of the National Government, but they were enacted, as was 
the whole of the equally novel recovery legislation, to meet the felt needs of today. If 
these Acts are held invalid, consistency will compel the Court to invalidate much of 
the NIRA, the AAA, and other important parts of the recovery program. With the 
Court constituted as it is at present, such holdings seem improbable. The considera- 
tions set forth below tend, it is submitted, to substantiate the prediction that while 
it is perhaps improbable that the Acts will be held referable to the taxing power of 
Congress they will be sustained as exercises of the commerce power and as not 
violative of the due process clause or of any constitutional prohibition upon Congress. 


The Acts as Exercises of the Taxing Power 


The Acts require no conduct which is not germane to the collection of the taxes 
which they impose upon the ginning of cotton and the making of the first sales of 
tobacco.” But that their effect will not be (and that their purpose was not) either 
solely, primarily, or principally, to raise revenue, is conceded by all, is asserted by 
Congress in the declarations of policy contained in each Act, and is made apparent 
by the exemption from the tax of the ginning and selling of the quantities of cotton 
and tobacco allotted to producers who agree or who have agreed voluntarily to restrict 
their acreage or production. The less revenue the Acts raise, the more successful they 
will have been in accomplishing their ends. Both statutes are designed to, and will, 
reduce production by furnishing producers inducements to agree to produce less and 
to perform those agreements. Codperating producers are not only permitted to gin 
or sell their allotments free of tax, they are assured that non-codperators, because of 

*U. S. Consr. art. 1, §8, cl. 1: “[The Congress shall have Power] To lay and collect Taxes, Duties, 
Imposts, and Excises, to pay the Debts and provide for the common Defense and general Welfare of the 
United States... .” 

*U. S. Consr., art. 1, §8, cl. 3: “[The Congress shall have Power] To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes.” 

*U. S. Const., Amend. V. 

"The purpose and effect of the Bankhead Act’s prohibition of the export of seed cotton harvested 
during a crop year with respect to which the tax is in effect is to insure that the taxed activity (ginning) 
with respect to that cotton will occur in the United States. It is arguable that even if the Act as a whole 
is sustained as an exercise of the taxing power, this provision is referable only to the commerce power. 
An embargo has long been regarded as sustainable under the latter power. The Brigantine William, 28 
Fed. Cas. 614 (No. 16,700) (D. C. Mass. 1808), cited with approval in Board of Trustees of U. of Ill. v. 
U. S., 289 U. S. 48, 57, 53 Sup. Ct. 509, 510 (1933). 
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the tax, will be very unlikely to derive an advantage from their refusal to restrict 
production; moreover the proceeds of the taxes may yield additional benefit payments 
to codperating producers. The control of production thus effected is not, however, 
the ultimate purpose of the Acts. Production control, the declarations of policy in 
one or the other or both Acts asserts, is a means toward the larger purposes of balanc- 
ing production and consumption, stabilizing markets and promoting the orderly 
marketing of cotton and tobacco in interstate and foreign commerce, raising prices 
and restoring purchasing power to producers and thereby fostering the restoration 
of the normal exchange of all commodities. The Acts are part of the program to 
end the depression. 

Nothing in the Constitution indicates that a tax imposed primarily for non-fiscal 
purposes is not a tax within the meaning of the clause granting Congress power to 
impose taxes. Nor does the Constitution itself suggest that the powers it vests in 
Congress may not be used to secure any end deemed socially desirable by Congress; 
it is arguable that the contrary is implied by the preamble’s declaration that the 
people of the United States ordained and established the Constitution in order to 
promote the general welfare. The known relevant historical data does not con- 
clusively determine the scope of Congress’s taxing power.® What of past decisions 
and the doctrines they announce? 

Where revenue raising is at least one of the primary purposes and effects of a 
Congressional tax, it is clear from the decisions that in selecting subjects of taxation, 
in fixing the rate, and in classifying for graduating the rate or for granting exemp- 
tions a purpose and effect of promoting socially desirable ends not related to fiscal 
needs or to any of the enumerated powers of Congress is permissible.1° In order to 
secure such ends—for example the suppression of the practice of including premium 
coupons in packages of tobacco or cigarettes‘'—conduct remotely if at all germane 
to the collection of a revenue-producing tax may be regulated by Congress. 


®See Bankhead Act, §1 and Kerr Act, §2. 

*See Cushman, The National Police Power under the Taxing Clause of the Constitution (1920) 4 
Minn. L. REv. 247, 251 ff., 267 ff. 

* Knowlton v. Moore, 178 U. S. 41, 88, 20 Sup. Ct. 747, 766 (1900); La Belle Iron Works v. U. S., 
256 U. S. 377, 41 Sup. Ct. 528 (1921); Hampton & Co. v. U. S., 276 U. S. 394, 411, 48 Sup. Ct. 348, 
352 (1928). 

* 30 SraT. 151 (1897), 26 U. S. C. A. §773, upheld in Felsenheld v. U. S., 186 U. S. 126, 22 Sup. Ct. 
740 (1902). Congress has also forbidden the inclusion, in packages of excised tobacco or cigarettes, of 
lottery tickets, obscene pictures or writing. 15 Stat. 160 (1868) (as amended), 26 U.S.C. A. §§773, 838. 

“Professor Cushman, in a recent article, Social and Economic Control Through Federal Taxation 
(1934) 18 Minn. L. Rev. 770, suggests: “ ... it seems clear from the theory of the Felsenheld Case 
[subra, n. 11] that Congress, by ancillary regulations attached to its excise power, could accomplish every- 
thing in the way of social policy that has been achieved under the Pure Food and Drugs Act and do it 
more thoroughly.” Cf. the provisions of the Oleomargarine Act, 24 Stat. 209 (1886), 26 U. S.C. A. c. 
7A, designed to prevent the deception of purchasers of butter substitutes, upheld in In re Kollock, 165 U. S. 
526, 17 Sup. Ct. 444 (1897). 

The provisions of the Harrison Anti-Narcotic Act, 38 Stat. 785 (1914), 26 U. S. C. A. §§211, 691- 
708, insuring publicity to trafficking in drugs and thus enabling the States to apprehend violators of 
State anti-narcotic laws, were held in U. S. v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214 (1919), by a vote 
of five to four, to be sustainable under the taxing power as having a reasonable relation to the enforce- 
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Though revenue raising is no part of the purpose or effect of a taxing statute de- 
signed to suppress or regulate conduct, the statute is valid if that effect could be 
achieved by the exercise of one of the enumerated powers of Congress other than 
the taxing power.!® 

Congress has frequently imposed taxes not sustainable on any of these grounds. 
Of these taxes, the Supreme Court has held valid the Oleomargarine Tax of 1902,1* 
intended and effective to destroy the practice of selling oleomargarine colored to re- 
semble butter, and the Harrison Anti-Narcotic Act of 1914.15 The Opium Tax of 
1890,'® the “Phossy-Jaw” Match Tax of 1912,'7 the Cotton Futures Tax of 1914,18 
and the Theatre Ticket Scalper Tax of 1924'* have not been passed upon by the 
Court. The Court has held invalid the Child Labor Tax of 1919?° and the Grain 
Future Trading Act of 1921.7? 

The Harrison Anti-Narcotic Act and the Oleomargarine Tax Act were obviously 
non-fiscal in purpose and effect. The justices surely knew that the Senators and 
Congressmen who voted for the Acts did so primarily because they wished to sup- 
press traffic in drugs and the sale of oleomargarine colored to resemble butter, that 
they did not vote for the Acts in order to raise revenue. No one reading either Act 
could mistake its true purpose and effect unless he were wholly ignorant of the 
existence of state anti-narcotic laws and of the nature and uses and relative prices of 
oleomargarine and of butter. The Harrison Anti-Narcotic Act imposed a tax of but 
$1 a year upon persons trafficking in drugs, achieving its purpose and effect of sup- 
pressing illegal traffic by imposing minute regulations, sanctioned by a large fine or 


ment of the fiscal demand. Thomas Reed Powell pronounces this “of course rationally indefensible.” 
Child Labor, Congress, and the Constitution (1922) 1 N. C. L. Rev. 61, 80. The Court has several times 
construed the Act narrowly and thus avoided similar questions of constitutionality. U.S. v. Jin Fuey Moy, 
241 U. S. 394, 36 Sup. Ct. 658 (1916); Linder v. U. S. 268 U. S. 5, 45 Sup. Ct. 446 (1925). Cf., also, 
U. S. v. Daugherty, 269 U. S. 360, 46 Sup. Ct. 156 (1926); Alston v. U. S., 274 U. S. 289, 47 Sup. Ct. 634 
(1927); and Nigro v. U. S., 276 U. S. 332, 48 Sup. Ct. 388 (1928). These cases indicate that the Court 
will draw a line—somewhere. Moreover in Hill v. Wallace, 259 U. S. 44, 66, 42 Sup. Ct. 453, 457 
(1922), holding the Grain Future Trading Act invalid as primarily a non-revenue raising, regulatory meas- 
ure (see text and note 25, infra), the provisions setting forth regulations for the operation of boards of 
trade, compliance with which rendered contracts made on those boards exempt from tax, were held to be 
not reasonably related to the collection of the tax. 

** The theory in such cases is that the “taxing statute” is referable not to the taxing power but to the 
other power of Congress. Board of Trustees of U. of Ill. v. U .S., 289 U. S. 48, 53 Sup. Ct. 509 (1933). 
The cases are collected and discussed in Cushman, supra note 9, 257 ff. 

* 32 SraT. 193 (1902), 26 U. S. C. A. §546, amending 24 Star. 209 (1886). 

* Supra, note 12. The Act was amended and the rates of taxation increased by the Act of Feb. 24, 
1919, 40 STAT. 1130. 

* The Act of Oct. 1, 1890, 26 Stat. 567, imposed a tax of ten dollars a pound upon the sale of 
smoking opium; the tax was made $300 a pound by the Act of Jan. 17, 1914, 38 Stat. 277, 26 U. S.C. A. 
§721. 

* 39 Stat. St (19t2), 26° U. S.'C.A.‘c. 10: 

* 38 Stat. 693 (1914), re-enacted as Act of Aug. 11, 1916, 39 Stat. 476, 26 U. S.C. A. c. 13. 

* 43 Stat. 320 (1914) (as amended), 26 U. S. C. A. §871. Sustained in Alexander Theatre Ticket 
Office v. U. S., 23 F. (2d) 44 (C. C. A. 2d, 1927) and in F. Couthoui, Inc. v. U. S., 54 F. (2d) 158 (Ct. 
Claims, 1913). 

*® 40 Stat. 1138 (1919). 
*t 42 Stat. 187 (1921). 
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imprisonment, designed to give publicity to the traffic and thus enable the states to 
apprehend violators of state anti-narcotic laws. The Oleomargarine Act imposed a 
prohibitive tax of ten cents per pound upon sales of oleomargarine colored to 
resemble butter, a tax of but a quarter of a cent per pound upon sales of other 
oleomargarine. 

It would seem that Acts of Congress such as these could be sustained only if the 
justices believed that a tax imposed primarily for non-fiscal purposes is a tax within 
the meaning of the clause granting Congress power to tax and that Congress may 
exercise its taxing power to achieve socially desirable ends unrelated to any of its 
enumerated powers. But the Court did not base the validity of the statutes on these 
grounds. In the Oleomargarine Case,?* it was held that the Court must accept at 
face value a statute which on its face levies a tax. The motives of Congress, the 
opinion states, must be disregarded. The opinion disregards, also, the inferences as to 
the statute’s primarily non-fiscal purpose and effect which obviously could be drawn 
from the provisions of the statute in the light of facts susceptible of judicial notice. 
The Court, thus, concedes to Congress the ability to exercise in substance the power it 
would have in theory if the taxing power were admitted to embrace non-fiscal taxes 
designed and effective to secure ends unrelated to any of its enumerated powers. 
The Anti-Narcotic Act was also sustained as a revenue measure.?® 

The Child Labor Tax Case** purports not to overrule the Oleomargarine Case. 
It repeats the latter’s disclaimer of power in the Court to inquire into the motives of 
Congress. But it does not disregard the inferences as to the nature of the statute 
which can be drawn from its provisions. It stresses the fact that the statute sets forth 
a detailed regulation of conduct and imposes the tax only upon those who knowingly 
fail to comply with that regulation. It concedes that an incidental motive to dis- 
courage the conduct taxed does not conclusively show that a statute in form a tax is in 
substance not a tax. But it concludes that the tax on enterprises employing child labor 
is in reality a penalty imposed for the purpose and with the effect of achieving a 
non-fiscal end which Congress lacks power to achieve directly. The case invalidating 
the Grain Future Trading Act,?° which taxed grain future contracts but exempted 
those made on boards of trade operating under the detailed regulations set forth in 
the Act, applies the same test and reaches the same conclusion—that the “tax” exacted 
by the Act is in reality a non-fiscal burden imposed with the purpose and effect of 
regulating conduct which Congress lacked power to regulate directly.?° 

If five or more of the justices deem it wise to adhere to the doctrines of the Child 


* McCray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769 (1904). Fuller, C. J., Brown and Peckman, JJ., 


dissented without opinion. 

* The cases sustaining it are cited, note 12 supra. 

* Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449 (1922). Clarke, J., dissented without 
opinion. 

* Hill v. Wallace, 259 U.S. 44, 42 Sup. Ct. 453 (1922). 

* These decisions are acutely and exhaustively analyzed and compared with the Oleomargarine Case in 
Powell, supra note 12, 68 ff, and Cushman, supra note 12, 774 ff. See also Corwin, Constitutional Law in 
1921-1922 (1922) 16 Am. Pot. Sci. Rev. 612. 
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Labor Tax Case, it seems fairly certain that the Bankhead and the Kerr Acts will 
be held not referable to the taxing power of Congress. Although they do not set 
forth a detailed regulation of conduct and exact a penalty in the form of a tax for 
failure to comply therewith, their declarations of purpose, their exemptions, and their 
obviously probable effects would seem to stamp them as taxing statutes in form only, 
as regulatory statutes in substance. 

A majority of the Court might apply to these statutes the Oleomargarine Case 
doctrine, either ignoring the Child Labor Case doctrine—as was done in a case in- 
volving a state statute decided during the past year?’—or repudiating it. Like the 
Oleomargarine Act, each of these Acts imposes, “on its face,” an excise tax. Their 
exemptions show that they were intended to be regulatory, non-revenue-raising meas- 
ures; but this was equally shown by the Oleomargarine Act’s imposition of a tax on 
oleomargarine colored to resemble butter forty times the tax it imposed on other 
oleomargarine. The Oleomargarine Act did not contain, however, as do these Acts, 
an explicit declaration of non-fiscal purposes; such a declaration was held in the case 
involving the Grain Future Trading Tax Act, in connection with other provisions, 
to show that that Act was “on its face” a regulation and not a tax.?* It therefore 
seems extremely probable that the Oleomargarine Case doctrine forbidding the draw- 
ing of palpable inferences from other provisions of a statute which on its face levies 
an excise tax would not be held to forbid the justices to take cognizance of an express 
declaration of non-fiscal purposes. Yet it could perhaps be argued that without the 
aid of facts which, though ordinarily susceptible of judicial notice, are not apparent 
on the face of the statute, the Acts themselves, despite their declarations of non-fiscal 
purposes, do not compel the inference that their regulatory effects are more than 
incidental to the raising of revenue. 

It is within the realm of possibility that the Court will uphold the Bankhead Act 
and the Kerr Act by repudiating both of these doctrines and adopting the view that 
the grant to Congress of power to tax is a grant of power to regulate any conduct by 
the imposition of non-revenue-producing taxes. Such a power, if recognized, could 
be used, it seems certain, for any purpose without its exercise being held invalid as a 
violation of the Tenth Amendment or of an alleged doctrine of “dual federalism.”® 
But since such a holding would mean that Congress could indirectly regulate all 
conduct and affairs outside the reach of its enumerated powers, it is probable that 
the Court will sustain the Acts, if it does sustain them, upon a narrower ground. It 
may be, however, that a majority of the present Court is convinced that the welfare 
of the nation today requires that Congress have that broad power; if they are, it 


** Magnano Co. v. Hamilton, 54 Sup. Ct. 599 (1934). 

* See Hill v. Wallace, supra note 25, at 66, 42 Sup. Ct. at 457. The Bankhead Act's declaration of 
policy occurs in Section 1; the Kerr Act’s, in Section 2. 

* The Child Labor Tax decision, supra note 24, is not based, as is the earlier Child Labor Commerce 
decision, Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529 (1918), upon the Tenth Amendment and 
the doctrine of “dual federalism.” These alleged limitations upon the powers of Congress are considered 
infra, notes 40 and 44. 
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would not be spurious interpretation, in the light of known historical data, were they 
to adopt such a construction of the taxing clause.°° 


The Acts as Exercises of the Commerce Power 


The Kerr Act, like the Bankhead Act, imposes upon a transaction subsequent to 
production and prior to whatever interstate transportation may take place, a tax 
designed, as is made clear by the exemptions granted, to reduce production rather 
than to yield revenue. From the standpoint of this discussion, no significant differ- 
ence between the two Acts is perceivable so far as their probable effects are concerned; 
none is indicated by their declarations of policy.*! ~The Kerr Act, then, is sustainable 
as an exercise of the commerce power if, and only if, the Bankhead Act is. Con- 
sequently the discussion which follows is limited to the latter Act. 

The title and the declaration of policy of the Bankhead Act make clear Congress’s 
invocation of the commerce power as an authorization for its enactment. Significant 
with respect to the question whether the Act will be sustained as an exercise of that 
power are, under existing doctrine, the relationship to interstate commerce of, first 
the conduct directly affected by the Act’s provisions—the ginning of cotton, second, 
the conduct for the sake of influencing which the Act affects ginning—the reducing 
of production, and, third, the purposes and effects of the Act—stated in its title and 
declaration of policy to be the raising of prices paid to producers and marketers of 
cotton and thus their purchasing power “so that the restoration of the normal ex- 
change in interstate and foreign commerce may be fostered.” 

Neither the language of the commerce clause—empowering Congress “to regulate 
Commerce with foreign nations and among the several States”—nor past decisions 
and the doctrines announced in them reveal just what activities are denoted by the 
term “interstate commerce,” now used as the equivalent of “Commerce among the 
States.” The Court has frequently spoken as if only transportation across state lines 
were interstate commerce. But many decisions indicate that this is not so. Adopting 
a phrase of Chief Justice Marshall, the present Chief Justice, then Mr. Justice Hughes, 
declared in 1913 that “The words ‘among the several States’ distinguished between 
the commerce which concerns more States than one and that commerce which is con- 
fined within one State and does not affect other States.”*? A brilliant recent study** 
concludes that the historical background of the commerce clause, existing doctrines 
and past decisions not only do not oppose but furnish strong support for the propo- 


*°See Cushman, supra note 9. See also second paragraph of note 39, infra. 
1 For the Bankhead Act’s declaration of policy, see Cavers, Production Control by Taxation, supra at 
p. 350; for the Kerr Act’s, see ibid. at p. 359, note 57. The Bankhead Act, §5 (b), contains a provision, 
not found in the Kerr Act, that “it is prima facie presumed that all cotton and its processed products will 
move in interstate commerce.” But no legal consequences are attached to a rebuttal of this presumption 
with respect to any particular cotton. Consequently the provision would seem to be without legal effect 
other than as an additional invocation of the commerce clause and its absence from the Kerr Act of no 
significance. 
* Minnesota Rate Cases, 230 U. S. 352, 398, 33 Sup. Ct. 729, 739 (1913). 
* Stern, That Commerce Which Concerns More States Than One (1934) 47 Harv. L. Rev. 1335. 
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sition that interstate commerce includes “all transactions which occur in and concern 
more states than one and which the states are incompetent to control.” 

If a majority of the justices conceive interstate commerce thus broadly,°* it seems 
certain that they will hold the Bankhead Act to be a valid exercise of the commerce 
power. The declared purposes of the Act would seem to be clearly relevant to the 
fostering of interstate commerce thus conceived. Both the ginning and the produc- 
tion of cotton would seem clearly to form part of it. A statute directly affecting an 
interstate commerce activity, for the sake of influencing indirectly another interstate 
commerce activity, in order to foster interstate commerce, is obviously referable to the 
commerce clause. 

It is possible, although unlikely, that the Court may conceive interstate commerce 
broadly enough to render the ginning and production of cotton part thereof, but at 
the same time regard the declared purposes of the Bankhead Act as transcending 
interstate commerce—as related to nothing narrower than the “general welfare.” 
May interstate commerce be controlled to achieve such purposes? Decisions have 
established that Congress, under its commerce power, may foster interstate commerce, 
protect persons engaged in it, and prevent interstate commerce from being a cause of 
harm to persons not engaged therein.*® Implicit, though not expressed in the opinion 
in Hammer v. Dagenhart,®® is the proposition that Congress may exercise its com- 
merce power only for ends such as these—ends having an appropriate relevance to 
the commerce power. This proposition, which compels a negative answer to the 
question posed, is distinct from and independent of the other doctrines and holdings 
of Hammer v. Dagenhart*" (all of which are of questionable authority and fairly 
certain to be overruled**). But even this proposition is not certain to be adhered to 
by the Court in the future. Since the Constitution declares, in its preamble, that one 
of the purposes for which it was established was the securing of the general welfare, 
Congress might be regarded as authorized to exercise its commerce power (and each 


of its other delegated powers) to achieve any end it deems socially desirable.*® 

“Mr. Stern’s paper seems to call for an even broader concept of interstate commerce—one which 
would include an economic activity confined to a single state (by reason, for example, of the location of 
the natural resources involved) but affected by and affecting in important ways economic activities in other 
states. 

See Cushman, The National Police Power Under the Commerce Clause of the Constitution (1919) 3 
Minn L, Rev. 289, 381, 452. 

* 247 U. S. 251, 38 Sup. Ct. 529 (1918). Holmes, McKenna, Brandeis, and Clarke, JJ. dissented. 

*' The distinction between the proposition and the doctrines explicitly announced in Hammer v. Dagen- 
hart, supra note 36 (as to which, see note 40, infra) is indicated by Powell, The Child Labor Law, The 
Tenth Amendment, and the Commerce Clause (1918) 3 So. L. Q. 175, 201, and Child Labor, Congress, 
and the Constitution (1922) 1 N. C. L. Rev. 61, 63; Cf. Cushman, supra note 35, 297; Corwin, Congress’s 
Power to Prohibit Commerce (1933) 18 Corn. L. Q. 477, 502-3. 

* As to these doctrines and holdings, see note 40 infra. 

* Cf. Holmes, J., speaking for the four dissenters in Hammer v. Dagenhart, supra note 36 at 279: 
“. .. the Sherman Act has been made an instrument for the breaking up of combinations in restraint 
of trade and monopolies, using the power to regulate commerce as a foothold, but not proceeding because 
that commerce [or harm caused by it?] was the end actually in mind.” 

Even under the view suggested in the text, only Acts of Congress which impose “taxes” would be 
sustainable as exercises of the taxing power. Unless an imposition in form a tax but in substance a 
regulatory penalty or burden were held to be a “tax” within the meaning of the taxing clause, it would 
still not be sustainable under it. 
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If the limitation of “appropriate relevance” were discarded for this latter view, 
the Bankhead Act would be sustained, provided cotton ginning were regarded as 
part of interstate commerce. It would be immaterial, in that event, whether or 
not the production of cotton (for the sake of influencing which the Act affects gin- 
ning) were regarded as part of interstate commerce. With the only activity directly 
affected—ginning—viewed as an interstate commerce activity and with the purposes 
of the Act held to be immaterial, the Act would clearly be an exercise of the com- 
merce power. Doubt would be created only if the Court determined to follow the 
discredited Tenth Amendment and “dual federalism” doctrines*® of Hammer v. 
Dagenhart—and it is nearly unthinkable that these doctrines would not fall with the 
broader doctrine that Congress may exercise its commerce power only for ends 


having an appropriate relevance to that power. 

Let us assume once more that a majority of the justices will regard the declared 
purposes of the Bankhead Act as appropriately relevant to interstate commerce. 
Upon that assumption, we have seen, the Act will be held valid if the justices regard 
both the ginning and the production of cotton as part of interstate commerce. But 
suppose that they conclude that the ginning of cotton or its production or both are 
not part of interstate commerce. It does not at all follow that they will hold the 
Bankhead Act not a valid exercise of the commerce power. Congress may sometimes 
control, under the commerce power, non-interstate commerce activities. Thus it has 
been held that the operation of an intrastate train unequipped with safety appliances 
may be forbidden by Act of Congress if interstate trains travel on the same tracks, 
because of the danger to them.*! This and other decisions establish that where 


Congress is seeking to foster interstate commerce‘? it may control directly, or indi- 

“Hammer v. Dagenhart, supra note 36, invalidated, by a vote of five to four, an Act of Congress 
excluding from interstate transportation the products of mines and factories employing child labor. The 
majority held that the transportation forbidden was a cause neither of the evil of child labor in the state 
of origin nor of harm to competing producers in states of destination. That this holding is unsupportable, 
see the articles cited supra note 37. Had they rested their decision upon a holding that the Act’s purpose 
and effect was neither to prevent interstate commerce from being a cause of evil nor to achieve any other 
end appropriately relevant to the commerce clause, the decision would stand only for the proposition stated 
in the text to be implicit in it—that from its own nature the commerce power may be exercised only to 
achieve ends appropriately relevant to it. Actually, however, the majority rested the decision on a different 
ground. They held the Act not a valid exercise of the commerce power because, in their opinion, it in 
effect regulated an activity (the employment of children) reserved by the Tenth Amendment to state 
control. In so holding the majority transformed the Tenth Amendment (“The powers not delegated to 
the United States by the Constitution, nor prohibited by it to the States, are reserved to the State re- 
spectively, or to the people”) from a mere declaration that the national government possesses only the 
powers conferred upon it by the Constitution into a substantive limitation upon the powers of Congress. 
They announced a doctrine called “dual federalism” by Professor Corwin who states it as follows: “the 
coexistence of the States and their powers is of itself a limitation upon national power.” That such limita- 
tions are illogical, unsupported by the language of the Constitution, relevant historical data, or past com- 
merce clause decisions would seem to be demonstrated in the articles by Powell, Cushman, and Corwin, 
cited in note 37 supra. It seems a reasonable prediction that the doctrine of “dual federalism” will be 
confined, in the future, to the field of intergovernmental taxation in which it was first announced. See 
Collector v. Day, 11 Wall. (78 U. S.) 113 (1870). 

“ Southern R. Co. v. U. S., 222 U. S. 20, 32 Sup. Ct. 2 (1911). 

“ Or to protect persons engaged therein, or to prevent interstate commerce from being a cause of harm 
to persons not engaged therein, or to achieve any other end having an appropriate relevance to the com- 
merce power. 
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rectly, to the extent necessary to achieve its end, non-interstate commerce activities 
which have a “direct” or “undue” effect upon interstate commerce inimical to the 
end to achieve which Congress is imposing its control.** Obviously, under cover of 
the vague terms “direct” and “undue” the justices determine whether or not they 
deem it wise to recognize the possession by Congress of the power exemplified by 
the legislation in question. Under this doctrine, the Bankhead Act may be held a 
valid exercise of the commerce power even though either or both of the activities it 
controls—the ginning and, indirectly, the production of cotton—are regarded as not 


part of interstate commerce.** 
It is apparent, then, that whether or not the Bankhead Act is sustainable under 


the commerce power does not depend solely upon whether or not the conduct con- 
trolled by it is interstate commerce. Judicial statements that production is not com- 
merce do not indicate that Congressional control of production, where the purpose 
and effect of that control are the achieving of ends having an appropriate relevance to 
the commerce power, is not authorized by the commerce clause. Nor are decisions 
that the regulation of production lies within the competence of the states decisive of 
the competence of Congress. For not only may Congress sometimes control non- 


“ Decisions based upon this doctrine include the case cited supra note 41; the cases upholding federal 
regulation of intrastate rates to prevent discrimination against! or burdening of interstate commerce—e.g., 
R. Com. v. C. B. & Q. Ry., 257 U. S. 563, 42 Sup. Ct. 232 (1922); and many of the Sherman Act cases— 
¢.g., Swift & Co. v. U. S., 196 U. S. 375, 25 Sup. Ct. 276 (1905). Cf. the doctrine that where intrastate 
commerce activities are so intermingled with interstate commerce activities that the latter can be regulated 
effectively only if the former are subjected to the same regulation, Congress may regulate both. See, ¢.g., 
U. S. v. N. Y. Cent. R. Co., 272 U. S. 457, 464, 47 Sup. Ct. 130 (1926). The concept of a “stream” or 
“current” of interstate commerce, including many activities once thought of as purely local, may be ex- 
plained upon this theory, or upon the theory that the local incidents of the stream are themselves part of 
interstate commerce. See Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397 (1922); Board of Trade v. 
Olsen, 262 U. S. 1, 43 Sup. Ct. 470 (1923); Tagg Bros. & Moorhead v. U. S., 280 U. S. 420, 50 Sup. Ct. 
220 (1930). 

“The questionable Hammer v. Dagenhart Tenth Amendment and “dual federalism” doctrines (see 
Note 40 supra) relate solely to Acts of Congress which directly control interstate commerce activity for the 
sake of influencing non-interstate commerce activity in ways in which Congress could not influence the 
latter directly. If the purposes of the Bankhead Act are regarded as appropriately relevant to interstate 
commerce and if cotton production is viewed as affecting interstate commerce “directly” or “unduly” in 
ways inimical to those ends, Congress will be held to be authorized under its commerce power to impose 
relevant control upon cotton production directly. Consequently, upon that assumption, not only is it im- 
material whether either ginning or the production of cotton or both are or are not regarded as part of 
interstate commerce, but the Tenth Amendment and the “dual federalism” doctrines cannot be invoked 
against the Act. 

Only in the unlikely event that ginning is regarded as part of interstate commerce but cotton produc- 
tion is viewed neither as part of interstate commerce nor as affecting it “directly” or “unduly” could these 
doctrines be successfully invoked against the Act. And, it is to be remembered, they are likely to be 
overruled. 

If both the ginning of cotton and its production are regarded as not part of interstate commerce, it is 
worthy of note that the Act’s claim to validity under the commerce power would not be strengthened by 
the repudiation of the proposition implicit in Hammer v. Dagenhart—that Congress may exercise its 
commerce power only for ends appropriately relevant thereto. If that proposition is repudiated, Congress 
will be able to control interstate commerce activities directly for the achievement of any ends it deems 
socially desirable. But it will still be true that an Act of Congress not controlling interstate commerce 
activities can be regarded as exercise of the commerce power only if the end it seeks to achieve is 
appropriately relevant thereto. 
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interstate commerce activities, the states may sometimes control activities which form 
part of interstate commerce. A state statute which controls or affects interstate com- 
merce activities is valid if the Court determines that it does not constitute a “direct” 
or “undue” burden upon those activities*°—i.c., if the Court deems it wise to recog- 
nize the possession by the states of the power exemplified by the statute. 

Under present economic conditions it may well be that production for the inter- 
state market is itself an interstate commerce activity.“ A corner on the New York 
Cotton Exchange has been held to be an unreasonable restriction of interstate com- 
merce violative of the Sherman Act because, according to Mr. Justice Van Devanter, 
its effect upon the country-wide price of cotton would be such that it would “directly 
and materially impede and burden the due course of trade and commerce among the 
States.”*7 The Sherman Act could be applied with equal constitutional propriety, it 
would seem, to a conspiracy by private individuals to control the production of cot- 
ton in order to enable them to raise its price in the interstate market. If Congres- 
sional power under the commerce clause can penalize control of the products of 
cotton by individuals seeking to raise its price, no reason is apparent why, when its 
policies have changed, Congress may not itself exercise such control for the same 
purpose. Under existing conditions, at least five of the justices are nearly certain, I 
believe, to view the activities directly controlled by the Act as either themselves 
interstate commerce activities*® or as activities which “directly” or “unduly” affect 
interstate commerce in ways germane to the Act’s declared purposes.*® Similarly, 
they will, I think, conceive interstate commerce broadly enough to render appro- 
priately relevant to the commerce power the declared purposes of the Act. 

A narrow interpretation of “Commerce among the several States” would render 
of doubtful constitutionality not only the Bankhead Act and the Kerr Act but also 

“The Court, in holding a state statute valid, is often uncertain whether its validity is due to the fact 
that the activities it affects are non-interstate commerce activities or to the fact that while the statute affects 
interstate commerce activities its effect upon them is not “direct” or “undue.” See e.g., East Ohio Gas Co. 


v. Tax Com., 283 U. S. 465, 471 ff., 51 Sup. Ct. 499, 501 (1931), explaining upon the one ground an 
earlier case decided upon the other—Pa. Gas Co. v. Pub. Serv. Com., 252 U. S. 23, 40 Sup. Ct. 279 
(1920). 

“See Corwin, supra note 37; Stern, supra note 33. 

“U. S. v. Patten, 226 U. S. 525, 543, 33 Sup. Ct. 141, 156 (1913). 

“In Chassaniol v. City of Greenwood, 291 U. S. 584, 54 Sup. Ct. 541 (1934), a case upholding a 
municipal occupation tax on persons buying and selling cotton, Brandeis, J., speaking for the Court, said: 
“Ginning cotton, transporting it to Greenwood, and warehousing, buying and compressing it there, are 
each, like the growing of it, steps in preparation for the sale and shipment in interstate or foreign com- 
merce. But each step prior to the sale and shipment is a transaction in intrastate commerce.” The 
decision might have been rested upon the ground that the activity taxed was part of interstate commerce 
but that the tax was not a “direct” or “undue” burden upon it. It may be explained on that ground in 
subsequent cases. See notes 45 and 49, infra. 

“ Federal Compress & Warehouse Co. v. McLean, 291 U. S. 17, 54 Sup. Ct. 267 (1934), upholding a 
state excise tax on the operation of cotton warehouses, recognizes that the operation of such warehouses 
may be controlled by Congressional legislation. That case and Minnesota v. Blasius, 290 U. S. 1, 54 
Sup. Ct. 34 (1933), which also recognizes that liability to non-discriminatory state taxation is not in¢om- 
patible with liability to control by Congress exerted to achieve ends appropriately relevant to the com- 
merce power, should be borne in mind by anyone viewing Chassaniol v. City of Greenwood, supra note 48, 
as fatal to the Bankhead Act’s validity as an exercise of the commerce power. 
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the NIRA, the AAA, and other important parts of the recovery program. In view 
of the language of the clause, of its known historical background, of past decisions 
upholding wider and ever wider exercises of Congressional power, it seems more 
than likely that a majority of the justices will define “interstate commerce” broadly 
enough to permit Congress to attempt to remedy the evils of national scope which 
Congress, by these statutes, is seeking to combat—evils which the Court itself is 
powerless to attack. 


Do the Acts Violate Constitutional Prohibitions? 


The Constitution contains three provisions specifically limiting the taxing power 
of Congress. Direct taxes must be apportioned among the states in accordance with 
population,”° other taxes must be uniform throughout the United States,°* and no 
tax may be laid on articles exported from any state.°? The Bankhead and Kerr Acts, 
it is clear from the language of the Constitution, relevant historical data, and past 
decisions and the doctrines announced in them, violate none of these provisions. 
They tax not cotton and tobacco, but transactions with respect to these commodities; 
they are therefore excises, not direct taxes. The ginning of cotton and the first selling 
of tobacco are taxed at the same rate in whatever state these transactions occur; the 
provisions relating to the allocation of quotas, and therefore of exemptions from the 
taxes, to states, counties, and farms seem to favor no state or region unduly at the ex- 
pense of other states or regions;>** a tax does not offend the uniformity clause merely 
because more of the transactions taxed occur in one state or region that in another. 
The Acts do not impose taxes on “articles”; they do not indirectly tax articles 
exported from any state by singling out and taxing transactions with respect to such 
articles without taxing similar transactions with respect to non-exported articles.** 

If the Acts are sustained as exercises of Congress’s commerce power, these limita- 
tions upon the taxing power are, it would seem from a recent decision, inapplicable.5* 

The due process clause of the Fifth Amendment is now viewed by the justices as 

©U. S. Consr., art. I, §9, cl. 4; art. I, §2, cl. 3. 

U.S. Consr., art. I, §8, cl. 1. 

"UJ. S. Consr., art. I, §9, cl. 5. 

"8 The extremely slight discrimination which may result from the provision of Bankhead Act, §5 (a), 
assuring to a state whose annual production for any one of the past five years was 250,000 or more bales 
a minimum quota of 200,000 bales, seems unlikely to be regarded by the Court as offending against the 
uniformity clause. Cf. Florida v. Mellon, 273 U. S. 12, 47 Sup. Ct. 265 (1927) where the contention that 
the uniformity clause was violated by a variation in exemptions from the federal estate tax, intended to 


make the tax bear more heavily in the case of decedents domiciled in states having no state inheritance 
taxes, was said to be without merit. 

The provision in.Bankhead Act, §7 (a), authorizing the Secretary of Agriculture in apportioning the 
allotment of a county to farms located therein upon either of two specified bases or upon such basis as he 
“deems fair and just,” though permitting the use of different bases in different counties, obviously 
authorizes merely departures from formal uniformity in order that uniformity in substance may be 
achieved. 

* That the Acts, therefore, do not violate the export clause, see Pace v. Burgess, 92 U. S. 372 (1876); 
Turpin v. Burgess, 117 U. S. 504, 6 Sup. Ct. 835 (1886); Cornell v. Coyne, 192 U. S. 418, 24 Sup. Ct. 
383 (1904); Peck & Co. v. Lowe, 247 U. S. 165, 38 Sup. Ct. 432 (1918). 

™ Board of Trustees of U. of Ill. v. U. S., 289 U. S. 48, 53 Sup. Ct. 509 (1933). 
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authorizing them to hold invalid statutes which they regard as arbitrary, unreason- 
able, and capricious. Under it, and the similar clause in the Fourteenth Amendment 
applicable to state statutes, the Court occasionally in the past has invalidated statutes 
interfering in economic affairs as unreasonable because of their inconsistency with 
the Jaissez faire attitudes of the justices then on the bench. Recent decisions®® 
rendered by the Court as it is now constituted would seem to justify the statement 
that there is not the slightest possibility that the Bankhead and Kerr Acts will be 
invalidated upon this ground. At least a majority of the Court is, I think, certain 
to be unwilling to invalidate the Acts upon the ground that they impose restrictions 
upon the liberty and property rights of individuals not outweighed by the socially 
desirable ends they seek to obtain. In the light of the Acts’ purposes, their dis- 
crimination in favor of participants in the acreage and production reduction program 
against non-participants will be regarded by the justices, it seems certain, as reason- 
able, not arbitrary and capricious. 

Decisions involving state statutes have announced a doctrine that a tax deprives 
the taxpayer of property without due process of law if the proceeds are to be ex- 
pended for a non-public purpose.°® To take A’s money from him by taxation and 
give it to B would, under this doctrine, be unconstitutional. But if, in view of their 
purposes and effects, the Acts are reasonable, the device they employ to achieve those 
purposes and effects is surely also reasonable. It seems certain that the expenditure 
of the proceeds of the Bankhead and Kerr Acts to carry out the purposes of the 
agricultural adjustment program will not be regarded as an expenditure for a non- 
public purpose, even though it may involve, to some extent, the payment to codperat- 
ing producers of sums exacted from non-coéperators. 

The Acts may be attacked upon the ground that they unconstitutionally delegate 
legislative power. The Constitution does not expressly forbid Congress to delegate 
legislative power, but the Court has frequently asserted that such delegation is im- 
pliedly forbidden by the provision that “All legislative Powers herein granted shall 
be vested in a Congress of the United States.”®* Although asserting this doctrine, 
the Court has never held an Act of Congress invalid because of it. Yet delegated or 
subordinate legislation has become a commonplace; it has proved here and abroad 
an inevitable concomitant of the growing complexity of government and govern- 
ment’s concerns.5® Numerous Acts of Congress have been attacked as delegating 


*° Home Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231 (1934); Nebbia v. N. Y., 291 
U. S. 502, 54 Sup. Ct. 505 (1934). Speaking for the majority of the Court in the latter case, Roberts, 
J., said: “So far as the requirement of due process is concerned, and in the absence of other constitutional 
restriction, a state is free to adopt whatever economic policy may reasonably be deemed to promote public 
welfare, and to enforce that policy by legislation adapted to its purpose. The courts are without authority 
either to declare such policy, or, when it is declared by the legislative arm, to override it.” 291 U. S. at 
537, 54 Sup. Ct. at 516. 

* The cases are collected in McAllister, Public Purpose in Taxation (1930) 18 Cau L. REV. 137, 241. 

*U. S. Consr., art. I, §1. 

°° See, reviewing several recent studies, Carr, Delegated Legislation in England as Seen from Abroad 
(1934) 16 J. Comp. Lects. & InT. L. 96. 
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legislative power; the Court has upheld them all by labeling the power they delegate 
“quasi legislative.”°° The Bankhead and Kerr Acts vest in the Secretary of Agri- 
culture and other administrative officers vast powers. The Secretary is to determine 
whether and what taxes shall be imposed and for how long; he is to allocate quotas. 
For 1935-36 he is to impose a tax under the Bankhead Act only if two-thirds of the 
producers are in favor of a tax.°° The Acts themselves, however, set forth policies 
to guide the Secretary. The Court will doubtless give weight to the exigencies and 
reasons of necessity and convenience which induced Congress to leave so much to 
the process of subordinate legislation; it will also be influenced by the fact that, in 
this respect, the NIRA, the AAA, and other important parts of the recovery program 
will stand or fall with the Bankhead and Kerr Acts. In view of these considerations 
and of the upholding by past decisions of all Acts of Congress questioned on this 
ground, it seems fairly certain that neither Act will be held to involve an unconstitu- 
tional delegation of legislative power. 


Comment upon the constitutionality of Acts of Congress necessarily takes the 
form of a prediction. The prediction sought to be supported by what has been 
written is that the Bankhead and Kerr Acts will be held by the Supreme Court of 
the United States to be valid exercises by Congress of its commerce power (and per- 
haps also of its taxing power, though this is doubtful) and not violative of any 
constitutional prohibitions. 


” The President empowered to lower tariff rates, Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495 (1892); 
Secretary of Treasury, to define and exclude impure tea, Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. 
Ct. 349 (1904); Secretary of War, to order removal of obstructing bridges, Union Bridge Co. v. United 
States, 204 U. S. 364, 27 Sup. Ct. 367 (1907); Secretary of Agriculture, to prescribe regulations (violations 
of which to be criminal offenses) for use of national forests, United States v. Grimaud, 220 U. S. 506, 
31 Sup. Ct. 480 (1911); Interstate Commerce Commission, to specify accounting methods required to be 
followed by carriers, I. C. C. v. Goodrich Transit Co., 224 U. S. 194, 32 Sup. Ct. 436 (1912); President, 
to change tariff rates, J. W. Hampton, Jr., & Co. v. United States, 276 U. S. 394, 72 L. Ed. 624, 48 Sup. 
Ct. 348 (1928). There are other cases. See Note (1933) 31 Micu. L. Rev. 786. 

“cf. Taft, C. J., speaking for a unanimous Court in Hampton v. U. S., supra note 10, at 407: 
“Congress may feel itself unable conveniently to determine exactly when its exercise of the legislative 
power should become effective, because dependent on future conditions, and it may leave the determina- 
tion of such time to the decision of an Executive, or, as often happens in matters of state legislation, it 
may be left to a popular vote of the residents of a district to be effected by the legislation. While in a 
sense one may say that such residents are exercising legislative power, it is not an exact statement, because 
the power has already been exercised legislatively by the body vested with that power under the Constitu- 
tion, the condition of its legislation going into effect being made dependent by the legislature on the 
expression of the voters of a certain district.” This would seem to present a closer analogy than the 
zoning cases, discussed in Havighurst, Property Owners’ Consent Provisions in Zoning Ordinances (1930) 
36 W. Va. L. Q. 175. 











RURAL RELIEF IN THE SOUTH: FERA’S PROBLEM 
IN EASTERN NORTH CAROLINA 


Gorpon W. BrackweELi* 


One may look back to the time not so long ago when social work was linked 
almost inseparably in the mind of the general public with caring for the indigent 
and disabled population of urban centers. Little more than a decade and a half ago 
several states including North Carolina pioneered in the field of state-wide public 
welfare organization based on the county-unit plan. Thus welfare services were 
made available to rural communities. This marked a turning point in the evolution 
of public welfare work, which was gradually becoming a recognized and necessary 
function of government. Out of the depression has come the Federal Emergency 
Relief Administration (FERA) and an American attitude toward welfare activities 
which was foreshadowed by early advocates of welfare work in rural communities. 
It is now recognized that economic distress is not confined to large cities and further- 
more that millions of normal human beings are in need through no fault of their 
own. 

True, the aged, widowed, and disabled are still with us, but it is significant that 
at present they constitute only a minor portion of the relief load. In many states 
old age pensions, mothers’ aid, hospitalization, vocational rehabilitation and the like 
are caring for some in these groups. Direct relief from federal funds is bearing 
most of this burden. But at least two-thirds of the nation’s relief cases appear to be 
normal families capable of becoming self-supporting if given a fair opportunity, 
together with scientific, constructive case work. 

What is more significant from the point of view of this paper is the fact that the 
old idea that welfare work in rural districts is unnecessary—“no one can starve in 
the country”—has been dissipated. The past few years of declining prices for agri- 
cultural commodities have served to create rural areas of social waste as vicious to 
social well-being as the much publicised urban slums. This has been especially 
true of the rural South where the share-crop tenant system has been firmly en- 
trenched in many localities. From 1929 to 1933 government efforts to help the farmer 
were conspicuous chiefly due to their failure. So it is that federal relief funds have 


*A.B., 1932, Furman University; M.A., 1933, University of North Carolina. Research assistant of 
The Southern Regional Study sponsored by the Social Science Research Council, 1933; at present, research 
assistant of the Institute for Research in Social Science at the University of North Carolina on leave direct- 
ing research surveys for the North Carolina Emergency Relief Administration. 
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been called upon to aid several million farm families in the past year and a half. 
Their distribution has been vested in FERA. 

A look at the situation in Eastern North Carolina may give some idea of the 
general conditions in the rural South. Aged, widowed, and physically or mentally 
disabled make up 25 to 35 per cent of the relief load in rural communities. These 
of course are charity cases and must be aided by direct relief grants. They will 
probably continue to be public charges in the future. The remaining 65 to 75 per 
cent, however, are capable of being self-supporting if a place for them can be found 
or created in the agricultural economy of the region. 

In the case of those who own enough land on which they can be self-sustaining— 
and many relief cases fall within this classification—the problem is one of obtaining 
credit until a return to normalcy enables them to get back on their feet financially. 
In the case of the rural home owner, with perhaps only a house and a few acres of 
cleared land, something more than credit is necessary. Additional acreage would 
enable him to be self-sustaining as a farmer, but with controlled crop production 
in prospect for several years this may not be possible. Another alternative is part- 
time work in an industry. In sparsely settled districts this is impractical. Tenants 
constitute a large part of Eastern Carolina’s relief load. Starvation prices for farm 
products added to the evils inherent in the tenant system have resulted in distressing 
conditions for this group of farm families. In the most hopeless situation of all is 
the displaced tenant who is unable to get a crop for this year. Depression has set many 
tenants adrift. Acreage reduction has a tendency to contract the tenant system still 
further, making fewer share-crops available in spite of provisions in the contracts 
designed to protect the interests of the tenant. At the bottom of the agricultural 
scale is the day laborer who has never had owner or tenant status. A very large 
percentage of this group are not capable of managing a crop of their own. The 
demand for daily farm labor will decrease as acreage is reduced. As noted above, 
industries to take care of surplus farm labor on a large scale cannot flourish in most 
parts of the region. 

So we have a general idea of the make-up of the rural relief load in Eastern 
North Carolina: first, the direct relief cases; second, a group, of small farm owners; 
third, a group of rural home owners with several acres of land; and fourth, a group 
of families who own no real property, comprising tenants, displaced tenants, or day 
laborers. And now for a more detailed scrutiny of these groups as to their make-up 
and the nature of their problems. 


Types AND ProsLeMs OF FarMER Famiuies On RetieF! 


Small Farm Owners on Relief. The highest percentage of farm owners on relief 
rolls is found in the coastal trucking counties. Here small land owners are numerous 


*The following discussion is based on data secured by a survey of active relief cases in Tyrrell County 
in eastern North Carolina, carried on in May, 1934, by a research group of the North Carolina Emergency 
Relief Administration; and also surveys of displaced tenant farm families on relief im Greene, Nash, and 
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and the tenancy rate is low. In May, 1934, 49, or 13 per cent, of the active relief cases 
in Tyrrell County—typical of this coastal trucking region—were owners with enough 
land on which to be self-sustaining as farmers. Thirty-one of the cases are white, while 
18 are colored. From the point of view of health, available labor in the family, and 
farming experience, all of these families seem capable of being self-supporting. Their 
present economic condition is indicative of their need for government aid. 

Over an average farming experience of eighteen years, all of these farmers have 
raised food and feed crops yearly, more than two-thirds raising enough or almost 
enough to care for home consumption needs. These farmer families have not been 
slaves to a single money crop, only one-fourth reporting that they usually devote 
most of their acreage to products raised for market. Further inland in the center 
of the cotton and tobacco region, the record of small farm owners on relief doubtless 
would be less favorable from this point of view. An overwhelming majority of these 
Tyrrell County families are experienced in raising for home use the truck and 
garden products typical of the region. Every family is experienced in raising pigs 
and chickens, while a great majority are experienced in caring for a cow. 

Not all of these farmers own as much cleared acreage as they desire to cultivate, 
more than one-half procuring additional land on shares or for cash rent. Two-thirds 
of the families depend on cash wages from day labor in farming, construction work, 
fishing, or lumbering to supplement income from their own farming operations. 


Wilson counties, North Carolina, made in the winter and spring of 1934 by the same research group under 
the Tennessee Valley Authority in codperation with the Institute for Research in Social Science and the 
North Carolina Emergency Relief Administration. Invaluable assistance in setting up the framework and 
directing the course of these surveys was rendered by Roy M. Brown, of the North Carolina Emergency 
Relief Administration and by T. J. Woofter, Jr., and Harriet L. Herring of the Institute for Research in 
Social Science. Following are census data for Tyrrell County in 1930: 


AMOI MO MIRREN 21003) 2))s 30's Jn als sas ois 6 5,164 PAAEATIEOIELELORB 5 157-01 40s'510'0 0 10!e inleia\sie\sii0-> 540 
SMD Sree eee haces saeskans ee BIMNDL GES WVAPEIS [eco yasaici ee vors tare e¥ere aiovensraiecereers 331 
Maal eee asic cm seals is sanane sus 5,164 Pare OWENS ss 256565 os 6 4 SS a Ware ese 63 

UT MME iis Nuvi aaise cscs. 35152 PADEID rs sicis cs vayei dais wale aie oath ase: e jose I 
OKA MON TAN © xo ass 050.00 55 06s 2,012 PMRMENIG Tee Sie e's GSR eae oie eRe as SSO 145 

Average value per farm ................ $4,300 CVU 1a) OO re Se oer ree 7 

Average amount of mortgage per farm. . . .$1,599 BRATS MOLON PERS Ssis:a 155 6/516:0.6G)5:0,0.5516 101 

Ratio of debt to value.............0000: s7ay. OSE gh dd asaiiangs Use n Os Ouse 37 

Proportion farms mortgaged............. 27:7%o PNPRIDINCY MERE 7st SS ss igtes bsg 4 %G50 0s seine 26.9% 

Illiteracy rate, total population .......... 12.4% 


A classification of active relief cases in Tyrrell County in May, 1934, is set forth below: 


Type Colored White Total Per Cent 

SPIRE OT MRINAEE MGASED 63566: 5005.06 6 60a 4b woes adare 76 63 139 37% 
IMM ee Ooh Gioia sw hus bb a ates en ee 49 36 85 23 
DUAN ars at ati k iho cba se waicauuias 21 13 34 9 
Physically or mentally disabled................ 6 14 20 5 
Non-FarMER EMPLOYABLE RELIEF CASES.......... 7 6 13 3 
Rurav REHABILITATION RELIEF CASES............... 89 135 224 60 
call ELcice 07. ea as oe ee ee 18 31 49 13 
RRAIEHN PMPONIE MOWVIIONS 4 se oc0.04. 5.0.0 0 .orG0 oo ere es 21 19 40 II 
Tenants, displaced tenants, and day laborers. .... 50 85 135 36 


MOrac ACTIVE Retanr CASES: . 2... occ ccccceesces 172 204 376 100 
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The average value of the farms owned by these families is $1,351. Three-fourths of 
the farms are mortgaged, the average amount of the mortgage being $1062. One- 
fourth are mortgaged for as much or more than the place is now worth. A majority 
of the mortgagees report favorably on the family involved and state that under 
normal conditions the mortgage should be paid off in time. 

The typical farm owner on relief subsisted last year on a cash income of $162, 
supplemented by relief to the amount of $54. This represents a per capita total 
yearly income of approximately $44. The rather low average income figure is due 
in part to the storm which struck the North Carolina coast in September, 1933. 
Almost all the crops, just ready for harvesting, were totally destroyed. Yet the storm 
was not the chief reason why these farm owners were forced to ask for help, as 
more than one-fourth of the present active cases were relief clients before that date. 
The present possessions of these families are not at all discouraging and emphasize 
the fact that what is needed is credit to tide the families over until agricultural 
recovery becomes an actuality. The average amount of debts, exclusive of mort- 
gages, owed by these families is $241. 

Reports from landlords for whom these families have tended crops were obtained 
if possible. Also case workers, work project foremen, and CWA foremen—indi- 
viduals who have come in contact with these families often during the past eighteen 
months—were interviewed with the result that a well balanced group of opinions 
was obtained for every case. More than go per cent of the reports from each of these 
four sources were rated as favorable or medium. 

The general conclusion that one reaches in regard to this group of small farm 
owners on relief is that most of the families are worthy and are capable of being 
self-supporting. They possess adequately furnished homes and enough land, live- 
stock, and farming equipment to enable them to practice subsistence farming plus 
the raising of some money crop. What appears to be necessary is, first, government 
loans to prevent mortgage foreclosures; and second, enough capital for carrying on 
farming operations for perhaps two or three years. 

Rural Home Owners on Relief. A group of 40 farmer families in Tyrrell County 
or 11 per cent of the active relief load were found to own property but not enough 
cleared acreaye on which to be self-supporting as farmers. Nineteen are white and 21 
are colored. Although some own only a house and a garden plot, the typical family in 
this classification has a house and six acres of which three or four are in cultivation. 
Obviously this is insufficient to furnish a livelihood. Most of these families usually 
rent additional acreage each year. Much of the family income is derived from cash 
wages. The average income for 1933 was $108, supplemented by relief payments of 
$68, making a total per capita income of $28. 

Larger families are found in this group, making the problem of their rehabilita- 
tion even more difficult. Farming experience of these rural home owners is slightly 
poorer than that recorded for the small farm owners on relief. The average value 
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of the property owned by these families is $376. Forty-three per cent of the places are 
mortgaged for an average amount of $215. Reports of mortgagees are more favorable 
for this group. In the matter of present possessions they fall far below the small 
farm owners. Opinions of landlords, case workers, and foremen concerning these 
families are uniformly better. 

Again one reaches the conclusion that most of the families in this group are 
worthy and are capable of succeeding as farmers if economic difficulties of the 
present situation can be overcome. The need for loans to prevent mortgage fore- 
closures does not appear to be as pressing as was the case with the small farm owners 
on relief. However, the problem of enabling the families to become self-supporting 
as farmers is more difficult. All own a small place which to them is home. Moving 
the family to another locality is out of the question in most instances. Yet often a 
family is so situated that there is no available idle land for several miles around. 
Many of these families report that for the past, few years they have been unable to 
rent as much land as they desired. This is attributed to the prostrate condition of 
fishing and lumbering in the region. Many formerly employed in these industries 
have been forced to return to the farm. Moreover the go per cent of these families 
who depend in part upon cash wages in lumbering, fishing, or daily farm labor have 
met with little success along those lines for the past several years. 

Tenants, Displaced Tenants and Day Laborers on Relief. A large percentage of 
the relief load in Eastern North Carolina is made up of tenants, former tenants, and 
day laborers. The tenant situation in the coastal trucking counties is not as serious 
as may be found in the region lying further inland. Therefore the make-up and 
present condition of this portion of the relief load in the far-Eastern section of the 
state is more favorable than would be found in the region where tenancy is an 
established and dominating institution. 

Thirty-six per cent of the active relief cases in Tyrrell County own no real 
property, yet are capable of rural rehabilitation. This group is composed of 85 white 
and 50 colored families. Out of every ten cases in this group one is a cash renter, 
four or five are share croppers, three or four are displaced tenants, and one is a day 
laborer who has never had owner or tenant status. The family composition of these 
cases in most respects is like that of the two groups previously discussed. The 
younger average age of the head of the family in this group explains the fact that 
these tenants, displaced tenants, and day laborers possess an average farming ex- 
perience of only 12 years as compared to 18 or 19 years for the other two classifications. 
An overwhelming majority of the families are experienced in raising most of the field 
crops, truck crops, and garden products common to the region. Experience in caring 
for livestock is less for these families. 

The 74 tenant families with crops this year are cultivating an average of approx- 
imately 25 acres each. Four out of every five of the share cropper group are farming 
on halves, the landlord furnishing everything, while one in five is using his own 
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team and gets two-thirds of the crop. Most of the displaced tenants and day laborers 
are farming a small acreage under farm contracts with the local relief administration. 
This phase of FERA’s rural rehabilitation program will be given attention in a later 
section. 

The average total income for this group last year, $129 earned and $65 relief 
payments, was much less than that for the small farm owners on relief but is 
more than the figure for the rural home owners. It is in the matter of present 
possessions that these families rate much lower than those in either of the other two 
groups. A, very small number of automobiles, cows, mules, pigs, and chickens per 
one hundred families were recorded for this group. Almost all owe debts, the 
average being $80 per family. Information obtained concerning the conduct of these 
families reveals little difference among the three groups. Opinions of landlords, 
case workers, and foremen are not quite as favorable as for farm and home owners. 

The problem of rehabilitating tenants, displaced tenants, and day laborers on 
relief bristles with difficulties. Most of the day laborers probably are not competent 
to manage a crop of their own. Otherwise they would not be found on this lowest 
rung of the agricultural ladder. As for the average tenant, nothing more than bare 
subsistence even in good times is in prospect for him as long as he remains a part 
of the vicious system. What he needs is a boost upward to enable him to own his 
own place. On many large farms run by corporations or large land owners situations 
exist which are little short of peonage. This is true of some 15 of the relief cases 
investigated in Tyrrell County. Most of the tenant class are doubtless incapable of 
becoming owners, but some would certainly succeed. Only through government 
action can such an opportunity be afforded worthy tenants. 

~ The problem of the displaced tenant farm family is perhaps the most serious of 
all. A parallel research project carried on in three counties in the center of the 
tobacco and cotton region of the state reveals that, where the tenancy rate is high, 
tenant displacements have been frequent. Furthermore, evidence indicates that the 
acreage reduction program is aggravating the problem. A detailed study of 825 
displaced tenant farm families on relief rolls gives assurance that, although less 
capable on the whole and in a much poorer economic situation than the families 
discussed above, a majority would succeed in a rural rehabilitation plan. The prob- 
lem of permanently rehabilitating 6,000 or 7,000 displaced tenant farm families in 
Eastern North Carolina is a nice one to test our ability in social and agricultural 
planning. With acreage being reduced, reabsorption into the existing economy of 
the region seems impossible. Not as much daily farm labor—almost the only source 
of income of the displaced tenant farm family in some sections—will be required to 
cultivate and harvest the reduced crop. The families have little experience in any- 
thing other than farming. Land and credit must be made available if these families 
are to be self-supporting. Rising prices for farm products do not help the farmer 
who does not have a crop to tend. 
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FERA Looxs Towarp Rurat REHABILITATION 


Such then is the nature of the problem with which FERA is faced in Eastern 
North Carolina and in many parts of the South. Its rural rehabilitation program 
is making a start toward alleviating the distressing situation of these various groups 
of farmer families on relief. The matter of loans to prevent mortgage foreclosures 
is being handled by other governmental agencies. However, a debt conciliation com- 
mittee, working toward this same end, is functioning in conjunction with ERA. 
Furthermore, it is furnishing capital and credit so that farmer families on relief rolls 
may be self-supporting this year. All relief cases capable of farming must sign 
contracts to farm a certain acreage as the local ERA farm supervisor dictates. Farmer 
families who do not sign such contracts are cut off relief rolls. Families under farm 
contract are furnished food until garden vegetables are in season, as well as seed 
and fertilizer for the contract acreage. All of this aid is to be repaid the relief 
administration in part of the crop or in labor on work projects. The amount of land 
under these ERA farm contracts in Eastern North Carolina ranges from 3 to 25 
acres per family, probably averaging around eight or ten acres. Terms with land- 
lords vary with the customs of various localities. Usually the landlord receives one- 
half the crop if his team and equipment are being used and one-third if the tenant 
uses his own team. Many landlords have given the use of their idle land free of 
charge, or perhaps for certain improvements to the land. The use of vacant houses 
is given occasionally in return for repairs. In some cases ERA furnishes a mule for 
cultivating the crops of several relief families. One-fourth the feed crop usually goes 
for the care of the mule. The North Carolina ERA has purchased and distributed 
1,000 mules to be used by farmer families on relief throughout the state. In some 
parts of Eastern North Carolina idle land is extremely scarce. Where land is avail- 
able, perhaps no relief families are nearby. Little has been done toward moving 
farmer families in town back to rural districts. Usually land is obtained near the 
town and is made available to urban relief families who sign ERA farm contracts. 

This farm program of the relief administration has been received more cordially 
by relief clients and the general public alike than has been the case with any previous 
step. Its benefits are many. Owners who are unable to finance their farming opera- 
tions are enabled at least to plant food and feed crops. Share croppers are assured 
of having some food and feed crops, rather than cultivating only a money crop as so 
many landlords desire. But it is the displaced tenant for whom the program is most 
beneficial. Many who were unable to get a crop for this year are now farming a 
small acreage in corn, field peas, potatoes, and a garden under the supervision of 
the relief administration. 

In the main the results of this phase of the rural rehabilitation program are but 
temporary. Many relief families will be tided over this year, and a few will perhaps 
become self-supporting thereafter. However, there is another division of the pro- 
gram which seeks permanent rehabilitation of a large number of the most deserving 
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and most capable relief families. One of the main objectives of the relief adminis- 
tration is rehabilitation where the family is now located. However, as has been 
pointed out, this is not always possible. Plans are under way to obtain large tracts 
of land in different sections of the state. Several counties owning land taken in for 
tax delinquencies have offered tracts to the state administration. In some instances 
land may be purchased. The best relief families will be settled on this land and 
furnished livestock, equipment and credit to give them a start. In a few years the 
families will begin repaying the relief administration on easy terms perhaps extend- 
ing over twenty years, or refinancing may be undertaken by other agencies. Thus a 
family will have an opportunity of becoming a farm owner—the ambition of every 
tenant. The plan seeks to avoid the characteristics of colonization, but constant 
supervision will be necessary if success is to be achieved. 

FERA’s rural rehabilitation program is still in its infancy. Perhaps it will evolve 
into a long time plan for alleviating many intolerable situations now existent in our 
agricultural economy. Undesirable conditions have always been present in rural 
areas dominated by the tenant system. Depression and the unusually difficult prob- 
lems encountered in efforts toward agricultural recovery have centered attention upon 
rural rehabilitation. First attempts of FERA along this line are encouraging. 











